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JOINT APPENDIX 


[ Filed in Open Court March 28, 1955] 
UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 
Holding a Criminal Term 


Grand Jury Impanelled January 27, 1955, Sworn in on February 1, 1955 


The United States of America : Criminal No. 323-'55 
Vv. Grand Jury No. Orig. 
George W. Withers : Unauthorized Use of Vehicle 
Wilbert G. Evans ; Grand Larceny 
(22 D.C.C. 2204, 2201) 

The Grand Jury charges: 

On or about February 9, 1955, within the District of Columbia, 
George W. Withers and Wilbert G. Evans feloniously did take, use, 


operate and remove the automobile of Donald L. Luce from a street and 


did operate and drive said automobile for their own prof it, use and pur- 


pose without the consent of Donald L. Luce, the owner of said automobile. 
SECOND COUNT: 

On or about February 9, 1955, within the District of Columbia, 
George W. Withers and Wilbert G. Evans stole the property of Donald 
L. Luce consisting of one automobile, of the value of $2, 850.00. 


/s/ Leo A. Rover 
Attorney of the United States in 
and for the District of Columbia 


A TRUE BILL: 


De Witt C. Knowles, Jr. 
Foreman. 


Lit [ Filed April 8, 1955] 
PLEA OF DEFENDANT 
On this 8th day of April, 1955, the defendants George W. Withers 


and Wilber G. Evans, appearing in proper person and by their attorney, 
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being arraigned in open Court upon the indictment, the substance of the 
charge being stated to them, plead not guilty thereto. 
Bond for defendant George W. Withers is fixed by the Court in the 
sum of $500. 00 
Bond for the defendant Wilbext G. Evans is fixed by the Court in 
the sum of $1,000.00 
The defendants are committed to the District of Columbia Jail. 


By direction of 


LUTHER W. YOUNGDAHL 
Presiding Judge 
Criminal Court # 1 


* 


118 { Filed November 28, 1956 
UNITED STATES 
vs. 


2.- WILBERT G. EVANS 
Defendant 


) 
) Criminal No. 323-55 

) Charge U.U.V. & Grand Larceny 
) 

) 


On this 28th day of November, 1956, came again the parties afore- 
said, in manner as aforesaid, and the same jury as aforesaid in this 
cause; whereupon the said jury retires to resume deliberation. 

The jury returns into Court and upon their oath say that the defen- 
dant is guilty as indicted on Count One, and not guilty on Count Two. 

The case is referred to the Probation Officer of the Court and the 
defendant is committed to the District of Columbia Jail. 

By direction of 


F. DICKINSON LETTS 
Presiding Judge 
Criminal Court #2 


x * * 
119 [ Filed January 8, 1957] 
JUDGMENT AND COMMITMENT 
On this 4th day of January,1957 came the attorney for the govern- 
ment and the defendant appeared in person and by counsel, Wesley S. 





Williams, Esquire. 

It Is Adjudged that the defendant has peen convicted upon his plea 
of not guilty and a verdict of guilty of the offense of Unauthorized Use of 
Vehicle as charged in count one, and the court having asked the defendant 
whether he has anything to say why judgment should not be pronounced, 
and no sufficient cause to the contrary being shown or appearing to the 
Court, 

It Is Adjudged that the defendant is guilty as charged and convicted. 

It Is Adjudged that the defendant is hereby committed to the custody 
of the Attorney General or his authorized representative for imprison- 
ment for a period of Sixteen (16) Months to Four (4) Years. 

It Is Ordered that the Clerk deliver a certified copy of this judg- 
ment and commitment to the United States Marshal or other qualified 
officer and that the copy serve as the commitment of the defendant. 


/s/ ¥. Dickinson Letts 
United States District Judge 


121 [ Filed November 15, 1957] 
NOTICE OF APPEAL 
Name and address of appellant Wilbert G. Evans, Box 25, Lorton, Va. 


Name and address of appellant's attorney Cornelius H. Doherty, Esq. 
1010 Vt. Ave., N. W. 
Washington, D.C. (Appointed) 


Offense Unauthorized Use of Vehicle and Grand Larceny 
Concise statement of judgment or order, giving date, and any sentence 
Sentenced to imprisonment for a period of 16 months to 4 years. 
LETTS, J. January 4, 1957 
Name of institution where now confined, if not on bail 

Lorton Reformatory, Lorton, Va. 

I, the above-named appellant, hereby appeal to the United States 
Court of Appeals for the District of Columbia Circuit from the above- 
stated judgment. 


November 15, 1957 Wilbert G. Evans 
Appellant 
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CRIMINAL DOCKET 


UNITED STATES DISTRICT COURT FOR THE 


DISTRICT OF COLUMBIA 


Parties Attorneys Criminal No. 
UNITED STATES U.S. Attorney CASEY G.J.No. 323-55 
vs. 
1. GEORGE W. Edmond T. Dely Orig. 
WITHERS 1.T. Emmett McKenzie 
Edmond T. Daly Orig. CHARGE: 
2. ee G. 2. Wesley S. Williams Unauth. Use of 
2. C.H. Doherty-Appeal Vehicle and Grand 
Larceny 
DATE FILED BOND: 
1. 4-8-55 $500.00 M,N. 
Robinson 
2.4-8-55 $1000.00 M.N. 
Robinson 
Appeal 
2. 7-12-55 $2000.00 M.N. 
Robinson 
DATE PROCEEDINGS 
1955 Mar. 28 PRESENTMENT AND INDICTMENT FILED (2 Counts) 
Apr. 1 No. 1 & 2: Bench Warrant Ordered and Issued. Curran, J. 
Apr. 8* 1. Appearance Bond in the sum of $500. 00 taken with M.N. 
Robinson, Surety, filed. 
2. Appearance Bond in the sum of $1, 000.00 taken with 
M.N. Robinson, Surety, filed. 
Apr. 8* No.1 & 2: Bench Warrant returned executed. 
Arraigned, Pilea Not Guilty. 
No. 1: Bond set at $500. 00 
No. 2: Bond set at $1, 000. 00 
No.1 & 2: Deft. Committed to the District of Columbia Jail. 
Commitment issued. 
Appearance of Edmond T. Daly entered and filed. 
Attorney Edmond T. Daly entered. 
Youngdahl, J. (Reporter-Doran) Cert. filed. 
May 13 No.1: Appearance of T. Emmett McKenzie entered. 
June 1 No.1,2: Jurors from Crim. No.2 sworn on voir dire: Jury 


Sworn: 

James K. Bohanan, Sr. Olliv V. Gibson 
Irene P. Budlong Charity R. Conic 
Hazel J. Butler Artie H. Cooper 
Mary K. Carter Joseph E. Devinney 


Richard S. Goodhart Lavina P. Edmonds 
Carl E. Ekman Charles J. Errico 


No. 1,2: Two alternate Jurors called and sworn; 
A.1. Henry C. Gorham A.2. Bessie N. Groce 
Case is respited until to-morrow morning; 

No.1: Attorney T. Emmett McKenzie present. 
No. 2: Attorney Edmond T. Daly present. 

LETTS, J. (Reporter-Spatzer) Cert. filed. 


No.1, 2: Trial Resumed; same jury; 

Two alternate jurors discharged; 

Jury excused at 4:15 P.M. to return into Court tomorrow 
at 10:00 A.M. to resume their deliberation; 

No.1: Attorney T. Emmett McKenzie present. 

No.2: Attorney Edmond T. Daly present. 

LETTS, J. (Reporter-Spatzer) Cert. filed 


No.1,2: Jurors return into Court at 10:00 A.M. and retire 
to resume their deliberation; Court orders food for jurors; 
No. 1: VERDICT: Not Guilty on Counts 1 & 2; 

Defendant Discharged; 

Attorney T. Emmett McKenzie present. 

No. 2: VERDICT: Guilty as indicted on Counts 1 & 2; Jury 
Polled; Case is referred to the Probation Officer of the 
Court; Deft. committed to the District of Columbia Jail. 
Commitment Issued. 

Attorney Edmond T. Daly present. 
LETTS, J. (Reporter-Spatzer) Cert. filed. 


No. 2: Motion of defendant for a New Trial, filed. Cert. 
of Serv. 


No. 2: Motion for a new trial heard, argued and denied; 
Defendant remanded to the District of Columbia Jail; 
Attorney Edmond T. Daly present. 

LETTS, J.  (Reporter-Spatzer) Cert. filed. 


June 24 No. 2: - Wilbert G. Evans: 
Sentenced to imprisonment for a period of Twenty (20) 
months to Five (5) years on Count 1; Two (2) years to 
Seven (7) years on Count 2; said sentences by the counts 
of the indictment to run concurrently. 
Deft's. Oral motion to set Appeal bond is by the Court 
granted. 
Bond pending appeal set in the amount of $5000. 00 
126 Deft. remanded to the District of Columbia Jail; 
Attorney Edmond T. Daly present. 
LETTS, J. (Reporter-Spatzer) 


June 29 No. 2: Judgment & Commitment of 6-24-55, filed. Letts, J. 
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No. 2: Notice of Appeal, filed. 
Clerk's Fee $5.00 paid and credited to the United States. 


No. 2: Oral motion of deft. for reduction of Appeal Bond 
heard and granted; Bond reduced by the Court to $2000. 00; 
Attorney Edmond T. Daly present. 

SCHWEINHAUT, J. (Reporter-Markwalter) Cert. filed. 


July 12 No. 2: Deft's. refusal to sign election against service of 
sentence, filed. 


July 12 No. 2: Recognizance on Appeal in the sum of $2000. 00 taken 
with M.N. Robinson, Surety, filed. 


July 13 No. 2: Designation of Record, filed. Cert. of Serv. 
July 13 No. 2: Assignment of Error, filed. Cert. of Serv. 


Aug. 11 No. 2: Appearance of Wesley S. Williams entered. 
Praecipe withdrawing appearance of Edmond T. Daly, filed. 


Aug. 15 No. 2: Order extending time for the filing of the record on 
appeal until September 15,1955, filed. Matthews, J. (N) 


Sept. 14 No. 2: Order extending time for filing record on appeal until 
October 12,1955, filed. McGuire, J. 


Oct. 3 No. 2: Transcript of Proceedings: 
Pages 1-14, Friday, June 17,1955, filed. 
(Court Copy) (Reporter-Spatzer) 


Oct. 3 No.1,2: Transcript of Proceedings: 
Vol.1, Pages 1--170, Wednesday, June 1, 1955; 
Vol.2, Pages 171-257, Friday, June 3, 1955, filed. 
(Court copy) (Reporter-Spatzer) 


No.1, 2: Transcript of Proceedings: 
Vol.1, Pages 1-170, Wednesday, June 1, 1955; 
Vol.2, Pages 171-257, Thursday, June 2,1955, Friday, 
June 3, 1955, filed. 
(Attorney's Copy) (Reporter-Spatzer) 


No. 2: Transcript of Proceedings: 
Pages 1-14, Friday, June 17,1955, filed. 
(Attorney's copy) (Reporter-Spatzer) 


No. 2: Record on Appeal delivered to U.S. Court of Appeals 
for Wesley Williams, Atty. 
Clerk's Fee $3.95 paid and credited to the United States. 


No. 2: Certified copy of Judgment of the U.S. Court of 
Appeals for the District of Columbia Circuit Reversing 
and remanding the case to the District Court with direc- 
tions to award a New Trial, Filed, dated April 12, 1956. 

No. 2: Letter from the U.S. Court of Appeals returning re- 

cord on appeal containing the District Court's file copy of 

the reporter's transcript of proceedings, or portions there- 
of, filed. 








Sept. 21 


Oct. 8 


Oct. 9 


Oct. 10 
Oct. 10 


1956 
Nov. 26 


128 Nov. 27 


Nov. 28 
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No. 2: Letter from the U.S. Court of Appeals returning re- 
cord on appeal containing the District Court's file copy of 
the reporter's transcript of proceedings, or portions there- 
of, filed. 

No. 2: Bond forfeiture Declared; Bench Warrant ordered 
and issued; Bench Warrant returned unexecuted per order 
of Judge Holtzoff; Bond Forfeiture Suspended until tomor- 
row morning; Holtzoff, J. (Reporter-Rawls) 

No. 2: Forfeiture of Bond remitted in part and Surety al- 
lowed to pay the sum of One Hundred Dollars ($100. 00) in 
full satisfaction of said judgment. Pursuant to Order of 
Court One Hundred Dollars ($100. 00) paid by M.N. 
Robinson, Surety, and credited to the United States; 
Attorney Wesley S. Williams present. 

Holtzoff, J. (Reporter- Rawls) eo 


No. 2: Order declaring forfeiture, filed. Holtzoff, J. 


No. 2: Order remitting in part forfeiture of bond, filed. 
Holtzoff, J. 


No. 2: Jurors from Criminal Courts 1 & 2 sworn on voir 
dire; Jury Sworn: 
Loyal V. Miller Herman D. Fixsen 
William H. Barnes Mrs. Mary E. Ford 
Harold F. Chandler Miss Sara A. Ausbon 
Mrs. Virginia M. Clark Mrs. Esther M. Gilbert 
Henning Naukler Miss Annie E. Jackson 
James H. Loftin Mrs. Thelma E. Thomas 


Two Alternate Jurors called and sworn: 
A.1. Mrs. Annabelle Brent A.2. James P. Caton 


Case is Respited until tomorrow morning; Attorney Wesley 
S. Williams present. LETTS, J. (Reporter - B.O. Watson) 
Cert. filed. 


No. 2: Trial Resumed; same jury; Two alternate Jurors 
discharged; Jury retires for deliberation; Jurors excused 
until tomorrow at 10:00 a.m. to resume deliberation; 
Attorney Wesley Williams present. 

LETTS, J. (Reporter - B.O. Watson) 


No. 2: Jury returns into Court at 10:00 a.m. to resume 
deliberation; Verdict: Guilty on Count 1; Not Guilty on 
Count 2; Case is referred to the Probation Officer of the 
Court; Deft. committed to the District of Columbia Jail; 
Commitment issued; Special Appearance for deft. to take 
verdict ONLY entered by Rex Nelson; Attorney Wesley 
Williams Present. LETTS, J. (Reporter-B. O. Watson) 


129 July 17 


Sept. 20 


Sept. 24 


Sept. 30 


Oct. 2 


Nov. 15 


No. 2 - Wilbert G. Evans: 
Sentenced to imprisonment for a period of Sixteen (16) 
months to Four (4) years. Deft. remanded to the Dis- 
trict of Columbia Jail; Attorney Wesley S. Williams 
present. LETTS, J. (Reporter-M. Deeds) 


No. 2 - Wilbert G. Evans: 
Judgment & Commitment of 1-4-57, filed. LETTS, J. 


No. 2 - Wilbert 'G. Evans: 
Affidavit of Defendant in support of application for leave 
to proceed on Appeal without prepayment of costs, Filed. 
(Prepared by Deft. ) 


No. 2: Affidavit of Defendant in support of application for 
leave to proceed on Appeal without prepayment of costs - 
DENIED, January 17,1957. LETTS, J. (N) 


No. 2: Certified copy of Order from the U.S. Court of 
Appeals for the District of Columbia Circuit remanding 
the case to the District Court for consideration pursuant 
to Title 28, Sec. 1915a, filed. Dated 5-14-57. 


No. 2: Motion of Defendant to dismiss cause for lack of 
prosecution or speedy consideration thereon, filed. 
(Prepared by the Deft. ) 


No. 2: Government's Opposition to Deft's. motion to dismiss 
cause for lack of speedy trial, filed. Cert. of Serv. 


No. 2: Deft's. motion to dismiss DENIED without merit for 
the reason that the files and records show that the deft. 
is entitled to no relief. LETTS, J. (N) 


No. 2: Motion of Defendant to overrule Government's op- 
position, filed. Cert. of Serv. (Prepared by Deft. ) 


No. 2: Motion of Defendant to overrule Government's op- 
position - DENIED. The Court finds the motion to be 
without merit. LETTS, J. (N) 


No. 2: Certified copy of Order from the U.S. Court of 
Appeals for the District of Columbia Circuit Ordering 
that the deft's. motion for leave to file a petition for Writ 
of Mandamus is DENIED; Ordering that Deft. be allowed 
to appeal without prepayment of costs from the judgment 
of the District Court entered herein 1-4-57; ordering that 
Cornelius H. Doherty be appointed to represent Deft. on 
his appeal; ordering that the joint appendix be prepared at 
expense of U.S.; ordering that the record on appeal shall 
be prepared by the Clerk of the District Court as promptly 
as possible and shall be transmitted by him to the Court 
of Appeals within forty days, filed. Dated 11-14-57 : 
Notice of Appeal, filed. 
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Jan. 9 No. 2: Transcript of Proceedings, Sentence, January 4, 
1957, Pages 1-4, filed. Clerk's Copy (Reporter-Deeds) 


Jan. 16 No. 2: Transcript of Proceedings, Pages 1-111, November 
27 and 28, 1956, filed. Clerk's Copy (Reporter-B. O. 
Watson) 


[Filed January 16, 1958] 
EXCERPTS OF TRANSCRIPT OF PROCEEDINGS 
Washington, D. C. 
November 27, 1956. 

Trial in the above-entitled cause resumed at 10:00 a.m., before 
HONORABLE F. DICKINSON LETTS, United States District Judge, and 
a jury. 

APPEARANCES: 

On behalf of the United States: 

Robert Asman, Assistant United States Attorney. 
On behalf of the Defendant: 

Wesley Williams 

* aE * x 

THE COURT: You may call your first witness. 

MR. ASMAN: Counsel for the defendant has consented to stipulate 
to the testimony of Lieutenant Lewis, who is in Okinawa, and the stipu- 
lation which the Government understands that he agrees to is as follows: 

"It is agreed and stipulated between counsel for the Government 
and counsel for both defendants; that is, for the defendant, that if Donald 
Lewis were present he would testify that he is a lieutenant in the United 
States Marine Corps; that on February 9, 1955, he parked his auto- 
mobile, a 1955 Chevrolet convertible of the value of $2850, on Ana- 


8 costia Drive, Southeast, in the District of Columbia; that at 


this time he left his automobile locked, and when he returned to his car 
on February 10, the car was missing, and he reported the matter to the 
Police. 





10 

He will further testify that he does not know the defendant nor 
did he give him permission to use his automobile or to take it from the 
place where it was parked that night. 

At the time he parked the car he had North Carolina tags on the 
car; that is, North Carolina tag number N.C. 613938. 

THE COURT: Mr. Williams, do you agree to that stipulation? 

MR. WILLIAMS: Yes, Your Honor. 

THE COURT: Very well. The jury will accept that as a proven 
matter. 

MR. ASMAN: Mr. Cabral. _ 
Thereupon, 

JOHN FRANCIS CABRAL 
was called as a witness by and on behalf of the Government, and, being 
first duly sworn, was examined, and testified as follows: 
9 DIRECT EXAMINATION 
BY MR. ASMAN: 

Q. State your full name, please; and, Mr. Cabral, please keep 
your voice up So you can be heard easily. A. John Francis Cabral. 

Q. Where do you live? A. Odenton, Maryland. 

Q@. What is your present employment? A. Salesman for Benning 
Auto Sales; also work for a tavern at Odenton. 

Q. Directing your attention to about the 26th of February 1955, 
what was your employment on that date? A, I believe in February I was 
working for Cars, Inc. 

Q. Cars, Inc. ? A, I believe so. 

Q. Where were you working--that is, what location, what ad- 
dress? A. It was Florida--I think it is No. 7 if Iam not mistaken. 

Q. Did this particular lot have a name? A, Cars, Inc. 

Q. Recalling that date, sir, at some prior time, at some time 


prior to that date by a few days or So did you have a conversation with 


one Wilbert G. Evans? A. We had several conversations at different 
periods before that. 
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11 


11 

Q. Do you see Mr. Evans here in the courtroom? A. Yes, I do. 

Q. Will you point him out? A, Seated next to Mr. Williams. 

MR. ASMAN: May the record show the defendant has been pointed 
out by the witness? 

THE COURT: The record will So indicate. 

BY MR. ASMAN: 

Q. Did you have a conversation with defendant Evans concerning 
a 1955 Chevrolet convertible on or about that date? A. As far as the 
date is concerned, I couldn't honestly say what the date was. We did 
have a conversation. 

Q. What was the first conversation you had with him and approxi- 
mately, without being exact, when was this conversation? A. During 
the day sometime; sometime or another; supposedly some sailer had 
died at the Bethesda Naval Hospital and the garage--there had been 
storage and liens against the car and the car had no title. 

Q. Where did you receive this information? A. What was that? 

Q. Where did you receive this information that you are relating? 

A. At Cars, Inc., in the office. 

Q. From whom? A. From Mr. Evans. 

Q. What did he say? A. Well, he asked me could we get a title 
for it. I told him if it was legitimate, that I could, through the Depart- 
ment of Motor Vehicles, get a title for it. We would have to advertise 
in the paper, mechanics' lien, and then he could get a title on it. 

Q. On this date did he tell you whose automobile it was, or ex- 
plain the circumstances of his acquiring it? A. The automobile, I be- 
lieve, was supposed to be in for repairs. 

THE COURT: Wait. The question was what this defendant tok 
you. Tell about what he told you. 

THE WITNESS: That the fellow that owned the car had died and 
the car had been in storage or for repairs and they had no title to the 
car and to dispose of it they would have to have a title. 

BY MR. ASMAN: 
Q. Do you recall any further conversation that you had with him 

















12 
initially about this car? A. I told him to get me the serial number and 





motor number of the car and all the papers that he could get on the car, 
and I would see what I could do about a title. 
12 Q. Was that the sum and substance of that conversation as you 
recall it? A. We were going to sell the automobile if we got the title. 
THE COURT: You are not giving the conversation. That is 





what is asked, what you said and what the defendant said. 
THE WITNESS: That is about two years ago. I can't very well 
remember exactly every word that went back and forth. 
BY MR. ASMAN: 
Q. Nevertheless, the conversation that you had, to the best of 

















your ability, kindly repeat that as His Honor has indicated. What fur- 
ther conversationdo you recall that you had with the defendant, to the 
best of your knowledge? A. At that time? 

Q. Yes, sir. A, It is pretty hard to remember. I couldn't say. 





Q. Did you have a further conversation at some other date with 
the defendant concerning this automobile? A. Well, yes. You see, I 
left work-- 
THE COURT: Wait. Answer his question. 
THE WITNESS: I can't answer it. 
| BY MR. ASMAN: 
13 Q. You can answer it yes or no? A. Yes. 
Q. And when and where was this? A. At Odenton, Maryland, ‘ 
at A.C. Motors, of which I was manager of at that time. 
Q. Was this after that first conversation that you have already 
told us about? A. I believe so. 
Q. Do you recall the conversation or the occurrence at that 
time in Odenton, Maryland? A. Yes. He said that he had the car and 
he had the papers and the numbers to the car and that he would give 
them to me, I believe the next evening that we were supposed to meet 
here in Washington. 


We had two locations--one in Odenton and one here in Washington. 


‘Being I lived in Hyattsville at that time, I travel back and forth every 
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evening. He was supposed to meet me there with the car and the 
papers--Oh, I could look at the car and the papers and see what I could 
do with it. 

Q. Did you tell him that? A. Mr. Evans? 

Q. Yes. A. Yes. 

Q. What did he say, if you recall? A. He said he would meet 

me there. I forget the time. He was there before I got there. 

Q. Where was that? A. That was at A.C. Motors on Florida 
Avenue, 4th and Florida. 

Q. Is that in the 1200 block of 4th Street Northeast? A. It is 
on Florida Avenue. 

Q. Was this the following day after the conversation you had 
with him in Odenton, Maryland concerning him furnishing you with these 
papers, andsoon? A. I can't say for sure whether it was that same 
day or the day after. 

Q. Now, as a result of those arrangements you had with him, 
did he meet you there? A. He did. 

Q. What were the circumstances at that time? What, if anything, 
happened and what conversation did you have with him? A, The fellow 
I was working with and myself drove in the lot and Mr. Evans and some- 
one else was there-- I believe it was this man joined him. I know his 
name now but I didn't. He said he had the papers for the Chevrolet and 
he had the Chevrolet. I asked him where it was parked at and he said 
it was parked up at the market and he then gave me, I believe, one or 

two copies of the conditional sales contract that the name of the 
party it was sold to had been torn off, and the dealerit was brought from 


at the top of the conditional sales contract. All that was remaining was 


the sales price and the numbers of the automobile. At that time I gave 
the papers to the fellow I was working for and asked him to call Mr. 
Williams, Lieutenant-- 
MR. WILLIAMS: I object. 
BY MR. ASMAN: 
Q. As aresult of what he did you had a conversation with a 
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person; is that correct? A. Would you repeat that again? 

Q. Disregard that. 

At the first meeting place on Florida Avenue you talked to the 
defendant and he did not have the automobile with him there; is that 
correct? A. Not at that lot but around the corner. 

Q. Asa result of this conversation with Mr. Evans, then what 
did you do and what did he do? A. He gave me the papers, like I just 
stated, and I in turn gave-- 

THE COURT: Wait. You tell what he gave you. 

THE WITNESS: He gave me two conditional sales contracts. 
And then I gave him conditional sales contracts to Mr. Basona, who was 

16 my boss at that time, and had him call Lt. Williams to check on 
the numbers. 
BY MR. ASMAN: 

Q. Just a minute, now. After you had given him these papers, 
then what did you do and where did you go? A. We went to the market 
and looked at the car. 

Q. Where is this market? A. Just around the corner from the 
lot. It is on 4th Street. 

Q. Was that in the 1200 block of 4th Street? A. I believe it is. 

Q. When you got to the automobile, was anyone in the automobile 
or near it that you recall? A. I don't believe so. 

Q. Can you describe this automobile? A. It was a Chevrolet, 
155 convertible. I am not sure of the color. 

Q. Did you have a conversation with Defendant Evans at this 
time, sir? A. Yes, sir. 

Q. What was that conversation? A. We were discussing about 
how we were going about to get a title, what I had to get to get the title; 
if the numbers were good and the thing was clear. I was going to talk to 

7 Mr. Williams and go down to the Register of Motor Vehicles. 
We would have to find out from him exactly what we would have to do to 
get the title. 

Q. Did you indicate that you would purchase the automobile, or 


your company? A. I don't believe we came right out that I was going to 





, 
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buy the car outright. I believe I was going to sell it for him out in 
Odenton. We were selling a lot of automobiles out there at that time. 

Q. Was that it, or you just believed it was? A. I don't recall 
I was going to buy the car directly from him, no. 

Q. Then what further conversation did you have at that time ? 
A. It wasn't but a few minutes after that the automobile squad came 
and that was it. 

Q. Describe the circumstances surrounding that situation; tell 
what happened, in other words. A. We had just gotten out of the car 
and I was going back to the lot to see what Mr. Basona, who was my 
boss, had found out about the numbers, and what could be done. We had 
just stepped out of the car and Lt. Williams, and I believe Sgt. Smith, 
arrested all three--that was Joyner, myself and Mr. Evans. 

Q. Do you recall Lt. Williams talking to Defendant Evans at 

18 that time. Did you hear any conversation? A. I couldn't say 
exactly what the conversation was. There was some conversation but I 
can't remember exactly what it was. 

MR. ASMAN: You may inquire. 

CROSS EXAMINATION 
BY MR. WILLIAMS: 

Q. Mr. Cabral, directing your attention to the early part of 
February 1955, is that correct, when this occurrence took place, that 
you have been relating to the ladies and gentlemen of the jury? A. I 
believe so. 

Q. Had you contacted Evans on any occasion during that partic- 
ular early part of that year or the latter part of '54 and asked him to 
repossess automobiles for you? A. He did repossess a few automobiles 
for me when I was working for Cars, Inc. 

Q. When you were working for Cars, Inc., he repossessed a 
few automobiles for you? A. That is correct. 

Q. You are not with Cars now? A. No, sir. 


Q. Who is that you are with now? A. Benning Automobile Sales. 





16 
19 Q. And you have been in the automobile business or used car 
business practically all your life, haven't you? A. Four years or so; 
more or less. 

Q. Beg your pardon? A. Approximately four years. 

Q. You went in after you came out of the service? A. That is 
right, sir. 

Q. You knew that Evans had been in the Marine Corps, you were 
in the Air Corps? A. I was in the Army. 

Q. You didn't know Evans when he was in the Marine Corps ? 

A. No, sir, I didn't. 

Q. You stated that he repossessed cars for you when you were 
with Cars, Inc., on Florida Avenue. For what period of time did he re- 
possess cars for you, over what period of time? A. Maybe a month or 
two prior to that. 

Q. What did you say? A. Probably a month or two prior to that. 

Q. January and February, and December; is that correct? 

A. Right; about that, sir. 

Q. At the time that Mr. Evans came to you in February of 1955 

did you have occasion to give him any money for any services performed 
20 at that time or prior thereto? A. I didn't pay him myself. He was 
paid from the office, the main office at 72 Florida Avenue. 

Q. And that was for services that he had performed for Cars, 
Inc.; is that correct? A. That is correct. I would like to take that back. 
I am not sure. I might have paid him one time or another. I wouldn't 
swear I did or didn't. I may have gotten occasionally gotten paid for it 
and paid him in turn. 

Q. The expiration of time has made your mind somewhat con- 
fused? A. I couldn't say honestly one way or the other. 

Q. You stated that this firm had a place in Maryland at that 
time, likewise? A. Not the place I was employed at the time him and I 
was on this Chevrolet deal when it was first started. Shortly after or 
within about a week or a few days later I left there and went to work for 


another concern. 
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What concern was that? A. A. C. Motors. 
They had a place in Odenton? A. Yes, sir. 
And also in Washington? A. Yes. 

21 Q. And you went from one place to another? A. I lived here in 
Hyattsville and I commuted back and forth and also we took cars from 
here out there and cars from there to here. 

Q. Did you ever give Evans a set of dealer's tags with which to re- 
possess cars? A. I don't believe so. 

Q. Would it refresh your recollection if I suggest-- A. I couldn't 
Say yes or no. 

Q. You couldn't say yes or no? A. That is right. 

Q. Did you ever on occasions personally, when you were out 
with Evans, repossess automobiles? A. On two occasions I did. 

Q. During the time that you were in the used car business here, 
and I take it you have known Evans since '53, have you not, approxi- 
mately? A. I believe it was in '55 when I first met him. I was in busi- 
ness for myself when I first met him. 

Q. You went in business in '53; is that it? A. I believe it was '55. 

Q. When you were in business? A, '54. 

Beg pardon? A. ‘54. 
This is a little confusing because of the passage of time ? 
Yes. 

Q. Where were you working when you were in business? Did 
you ever work in Richburg? A, I got out of the Army and I went in part- 
ners with Jack Berman and we bought Eichberg Auto Sales on Wisconsin 
Avenue. 

Q. Who? A. Ejichberg Auto Sales. 

Q. E-i-c-h? A. Yes. Then we moved from that location to 
Florida Avenue. Where I met Evans I had a body and fender repair shop 


and he used to do my towing for me. King did, and he was employed by 


them. 
Q. You found him to be a reliable worker? 
MR. ASMAN: Object. 
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MR. WILLIAMS: I will strike it. Go on. 

Go on. 

THE WITNESS: I knew most of the boys down there where he 
worked. I believe they were uncles or cousins. They were some re- 
lations of his. They all did wreckers or done towing for me. 

BY MR. WILLIAMS: 
Q. Do you still own that company? A. Iam sorry to say I 
23 more or less got taken on that deal. The company has been 
busted up. 

Q. Evans had nothing to do with that, did he? A. No, indeed. 

Q. Did you ever work for Herson Corporation? A. That is 
Cars, Inc. 

@. Herson is Cars, Inc. ? A. They trade under different names 
in several locations. 

Q. Itis the same company? A. Yes. 


Q@. You are aware of the fact that Evans worked for Herson, like- 


wise? A. I believe he did some repossession work or something down 
there for them. 


Q. When you first became acquainted with Evans he was re- 
possessing cars for Cars, Inc., isn't that correct? A. I don't believe 
so. I didn't know he was at that time. 

Q. When you had the garage on Lawrence Avenue--didn't you? 
A. Yes. 

Q. --you had to use wreckers to and from, he had to use 
wreckers to and from your garage? A. Would you repeat that? 

24 Q. Mr. Evans had used wreckers coming to and from your 
garage? A. Yes. 

Q. Whatis awrecker? A. A wrecker is a tow car. 

Q. And you had a wrecker of your own, didn't you? A. Right. 

Q. But your wrecker wasn't serviceable out on the road? 

A. It was but I had more work than I could handle. 

Q. Inside? A. It was cheaper for me to hire that wrecker than 

it was to send my own man out in mine. 
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Q. By the way, some question may arise as to whether or not 
you use a wrecker when you repossess a car or whether you go out and 
drive the car? A. Occasionally you do. 

MR. ASMAN: Object. 

THE COURT: Read that question. 

(Question read. ) 

MR. ASMAN: I object on the ground that the issue of the nature 
of repossession is not at issue here and [ think should not be, specifi- 
cally, for reasons Your Honor is well aware of. 

25 THE COURT: The answer may stand. 
BY MR. WILLIAMS: 

Q. Why don't you use a wrecker all the time? A. There is a 
lot of times cars are in people's back yards or driveways and you can't 
drive up with a wrecker and get shot or something. 

Q. When you get shot. There is nothing unlawful about re- 
possession-- 

MR. ASMAN: Object. 

THE COURT: Sustained. 

BY MR. WILLIAMS: 

Q. What do you mean by boosting a car when you repossess it? 

MR. ASMAN: Object. 

THE COURT: Sustained. 

BY MR. WILLIAMS: 

Q. Now, at the time that the--Williams came up on the Street 
where you--who else was present at that time? A. I know now it was 
Joyner. 

At that time I didn't know what his name was. 

Q. Who? A. Mr. Joyner. I met him here in the witness 
lounge, and so forth. 

Q. Did you ever have any connection with Withers about this 

26 particular car under discussion today? A. I don't believe I had 


ever seen Withers before. 
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Q. Would you know him if you saw him? A. I know him now 


ecause I have met him several times here. 
Q. You know Withers. Didn't Withers state in your presence 


that he drove the car from Anacostia Avenue to Eastern Avenue? 


MR. ASMAN: Object. 
THE COURT: Sustained. 
BY MR. WILLIAMS: 
Q. Did you get that question? 
THE COURT: Sustained. 
MR. WILLIAMS: Very well. Thank you. 
BY MR. WILLIAMS: 
Q. Were you present at any time when Withers was brought into 


headquarters? A. No, I wasn't. 
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Q. You weren’t there then? A. No. 

Q. Did you have a piece of paper at the time you examined this 
car on Fourth Street with the serial numbers on it? A. I believe I did. 

Q. What happened to that paper? A. I believe Lt. Williams 
has it. 

Q. You believe he has it? A. I believe so. 

MR. WILLIAMS: That is all. 

REDIRECT EXAMINATION 
BY MR. ASMAN: 
Q. Mr. Cabral, did you have any arrangement with the defen- 


dant Evans for his repossessing this 1955 Chevrolet convertible? A. 


Certainly did not. 


MR. ASMAN: I have no further questions. 
RECROSS EXAMINATION 
BY MR. WILLIAMS: 
Q. In view of that question it brings to my mind another one in 


the Same vein. 


Do you recall in your office that Withers was paid for a glass to 
replace the broken vent on the '55 Chevrolet? A, I never knew any glass 


was replaced on the Chevrolet. 
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Q. You say that didn't happen? A. Not to my knowledge. 
MR. ASMAN: Object. I submit the witness has answered the 
28 question. 
THE COURT: He said he didn't know about it. 
MR. WILLIAMS: Maybe I can refresh his recollection. I have 
it here somewhere. Maybe I could ask you this: 
BY MR. WILLIAMS: 
Q. At the time you got in the car on 4th Street did you examine 
the window vent? A, I did not. 
Q. What did you examine? A. The numbers on the engine and 
the serial number. 
Q. And that corresponded with the slip you had in your hand, did 
it not? A. I believe I wrote them down at that time. 
Q. Didn't you write those numbers down on a prior occasion and 
give them to Mr. Evans? A. No, I didn't. 
Q. Are you positive of that? A. I am positive. 
MR. WILLIAMS: That is all. 
MR. ASMAN: No further questions. 
THE COURT: Step down. 
(Witness left the stand. ) 
29 Thereupon, 
JOSEPH L. JOYNER, JR. 
was called as a witness by and on behalf of the Government, and, being 
first duly sworn, was examined, and testified as follows: 
DIRECT EXAMINATION 
BY MR. ASMAN: 
Q. State yourname. A. Joseph L. Joyner, Jr. 
Q. And where do you live? A. 303 R Street, Northwest. 
Q. Keep your voice up. Do you know the defendant Wilbert G. 
Evans? A, Yes, sir. 
Q. Do you see him here in the courtroom? A, I do. 
Q. Point him out. A. Right over there. 





22 

Q. Which one? A. Sitting next to the lawyer. 

MR. ASMAN: May the record indicate that the defendant has been 
pointed out by the witness ? 

THE COURT: The record will so indicate. 

BY MR. ASMAN: 
30 Q. Directing your attention, Mr. Joyner, to the 26th of 

February, 1955, did you see the defendant Evans on that day? A. I did. 

Q. When did you first see him that day? A. When he came by 
my house. 

Q. When was that? A. In the evening; about 20 minutes to 6:00 
I would say. 

Q. State just what happened from the time that he came to your 
house. A. When he came to my house he told me, "Come on;" take a 
ride with him uptown. So I left my house and got in his car and went 
uptown. 

Q. What kind of a car was that? A. '49 Pontiac. 

Q. Then what did you do? A. We stopped by the lot of A.C. 
Motors up on Florida to see a fellow. 

Q. Then what did youdo? A, The fellow wasn't there. So we 
left. We left there and went up to the garage. 
| Q. Where was this garage? A. Oni12th Place Northwest. 

31 Q. Was it at approximately 2020 - 12th Street Northwest? 

A. I didn't know the address. 

Q. What happened when you got there? A. He parked his car 
on 12th Street and went up to the garage and went in the garage. 

Q. What? A. And went in the garage. 

Q. Then what? A, There is a car parked in there. 

Q. Whatcar? A. Chevrolet. 

Q. What kind of Chevrolet? Can you describe it? A. '55 
Chevrolet. 

Q. Was ita sedan? A. I believe it was a convertible. 

Q. Then what happened? A. He changed tags on the car; changed 
tags on this Chevrolet. 


32 


33 
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What kind of tags did he change? A. Maryland tags. 
There were Maryland tags on the car? A. That is right. 
What kind of tags did he put on the car? A. Dealer's tags. 
Maryland dealer's tags or not? A. D.C. dealer's tags. 


200 


Q. Then what? A. Then we left the garage and went back down 
to Florida Avenue. 

Q. What did he say about the automobile in the meantime, Mr. 
Joyner? A. He told me he was keeping it for a friend. 

THE COURT: Said what? 

MR. ASMAN: I didn't hear the answer. 

THE COURT: I didn't, either. 

THE WITNESS: He said he was keeping it for a fellow. 

BY MR. ASMAN: 

Q. Then what happened, sir? A. The car was parked on 4th 
Street. We left 4th Street and went around to Florida Avenue to A.C. 
Motors. That is where he talked to this fellow Johnny. 

Q. Then what? A. We left the lot; all three of us ft the lot 
together and this fellow Johnny was telling him about a car across the 
street that was for sale. So I went across the street to look at the car 
and they went around on 4th Street where the car was parked. 

Q@. Then what happened? A. Well, after I looked at the car on 
the other side of Florida Avenue I went back around the corner and they 
was Sitting in the car talking when I got around there. SoI didn't get 
in the car. I stood up by this hardware store there. I was looking ~ in 
the window. 

THE COURT: Who did he say was sitting in the car? 

MR. ASMAN: I don't think he said. 

BY MR. ASMAN: 

Q. Who was Sitting in the car? A. Evans and Johnny. 

Q. Are you referring to Mr. Cabral? A. I didn't know his name. 
All I know was Johnny. 


Q. Do you see him here in the courtroom? A, I do. 
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Q. Will you point him out? Is the man on the left or on the right? 
A. On my left. 

MR. ASMAN: May the record show that the witness has pointed 
out Mr. Cabral? 

THE COURT: The record will so indicate. 

BY MR. ASMAN: 
Q. Then what happened, Mr. Joyner? A. I imagine I stood there | 


_.. @&....... 


_ about five minutes and then the police came up. 


34 Q. And at that time the defendant was arrested and you were also 





: arrested, were you not? A. That is right. P 

Q. Were you taken into custody? A. I was taken down to No. 1 
Precinct. 

Q. You were eventually released, were you not? A. That is right. 

MR. ASMAN: Your witness. 

CROSS EXAMINATION 
BY MR. WILLIAMS: 

Q. You said you and the defendant were arrested. Wasn't Mr. 

Cabral taken into custody at the same time? A. No. Evans and I were 





« the only ones went down. 





Q. You went down in a patrol car. Wasn't Mr. Cabral taken down 
in the scout car? A, I didn't see him after that. 
: Q. Where was Mr. Cabral sitting when you were standing by the 





hardware store just before the police car came up? A. He was sitting 








on the driver's side. 
| Q. On the driver's side? A. That is right. 
Q@. Where was Evans sitting? A. On the rider's side. 
35 Q. Beg pardon? A. On the rider's side. 
Q. That would be on the right? A. That is right. 
Q. You said that Mr. Evans told you that he was keeping this 














car for afellow? A. That is right. 





Q. Do you later understand by keeping the car to mean he was 





boosting the price on the car? 
MR. ASMAN: I object. 
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THE COURT: Sustained. 

BY MR. WILLIAMS: 

Q. Did you know what he meant when he said, or did you learn to 
know what he meant when he said he was keeping the car for a fellow? 

MR. ASMAN: Object. 

THE COURT: Sustained. 

BY MR. WLLIAMS: 

x Q. When you got down there on 4th Street where the car was 
parked, at any time did you know what business or what occupation Evans 
was following, or, in other words, did you know what kind of work he 
was doing? 

( MR. ASMAN: I object. 

THE COURT: Sustained. 

36 BY MR. WILLIAMS: 

Q. When you got in the car did you have any reasons to believe 
that you were not getting in a legal car that he had a right to have the 
possession of ? 

MR. ASMAN: Object. 

THE COURT: Sustained. 

MR. WILLIAMS: I take exception to that. 

He was charged with an offense. To be released he would have 
to say he didn't know the car was tarnished. 

» MR. ASMAN: The witness’ knowledge is not at issue. 

THE COURT: I have sustained the objection. 

BY MR. WILLIAMS: 
Q. Mr. Joyner, where do you work now? A. Diamond Ordnance. 
Q. You are a friend of Evans? A. Yes. 


Q. Your friendship hasn't ceased, has it? A. No, sir. 
MR. WILLIAMS: That is all. 
MR. ASMAN: No further questions. 
THE COURT: Step down. 
(Witness left the stand. ) 
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37 Thereupon, 
JOHN G. WILLIAMS 
was called as a witness by and on behalf of the Government, and, being 
first duly sworn, was examined, and testified as follows: 
DIRECT EXAMINATION 
BY MR. ASMAN: 
Q. Lieutenant, please state your full name and your assignment. 
A. John G. Williams, assigned to the automobile squad of the Metro- 
politan Police. 
Q. Lieutenant Williams, on or about the 26th of February, 1955, 
did you have occasion to arrest the defendant Wilbert Evans? A. I did, 
yes. 
Q. Will you please state the circumstances of that arrest, 
Lieutenant? A. I received certain information that it was stolen. 
MR. WILLIAMS: I object to the information that he received. 
BY MR. ASMAN: 


Q. As a result of the information that you received, Lieutenant, 


what did you do? A, I arrested this man standing beside a 1955 Chev- 


38 rolet convertible, which had been reported stolen from Anacostia. 

Q. State just exactly what happened, and what the circumstances 
were. A. I questioned him about the car and he stated that he was sup- 
posed to meet- 

MR. WILLIAMS: I object. Place and time, and who was present. 

BY MR. ASMAN: 

Q. State all the circumstances. When did you arrest him; where 
did you arrest him, and under what circumstances? A. I arrested him 
on February 26, 1955, at about 6:30 p.m. 

Q. Where? A. At 4th and Florida Avenue, in the 1200 block of 
4th Street. 

Q. What is that near? Is it near an automobile lot? A. Near 
the A.C. Auto lot. 

Q. Who was there; and State the circumstances. A. At that 
time John Cabral was there; Evans and a man named Joyner, who was 


standing just about six feet away from the car. 
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Q. Anyone else? A. Sergeant Smith. 

39 Q. Was Withers there? A. No, he was not. 

Q. All right. State just what happened at thattime. A. I asked 
him whose car it was and he said it was a friend of his, and he was sup- 
posed to meet a man there at 9:00 o'clock with the car. So we took him 
in the office in Police Headquarters and we questioned him about the car. 

He stated then he was supposed to meet a man from New York at 
this garage on 13th Street where he had had the car stored. Then later 
he changed his story and said he was repossessing the car for a man. 

Q. At the time you arrested the defendant, Lieutenant, did you 
see the 1955 Chevrolet there? A. Yes, I did. 

Q. Do you recall what kind of automobile license tags it had? 

A. At the time? 
Q. Yes. A. It had one D.C. dealer's tag on it. 
MR. ASMAN: You may examine, Sir. 
CROSS EXAMINATION 
BY MR. WILLIAMS: 

Q. From your information you learned that this car had been 

removed from Anacostia Avenue or thereabouts; isn't that correct? 
40 A. That is correct. 

Q. On the day prior thereto, did you learn who drove that car 
from Anacostia Avenue? A, You mean as a result of my investigation ? 

Q. Yes. Do you know who drove that car from Anacostia 
Avenue ? 

THE COURT: From what? 

MR. WILLIAMS: From his investigation. 

THE WITNESS: Yes; Evans drove it away. 

BY MR. WILLIAMS: 

Q. From Anacostia Avenue? A, Yes. 

Q. Isn't it a fact that someone else admitted they drove that 
car, and you so testified, from Anacostia Avenue? A. I don't believe so. 

Q. Are you positive that Evans was standing beside the car when 
you arrested him? A. Yes. The door was half open and he was standing 
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half inside the door and half out. 
Q. On which side of the car was he standing? A. Been on the 
driver's side. 
Q. You didn't see Mr. Cabral in the car at all? A. Cabral was 
standing beside him. 
41 Q. Who was with you, Lieutenant? A. Sergeant Smith. 
Q. He is here, isn'the? A. Yes. 
Q. You stated, among other things, that Evans told you that he 
had repossessed the car; is that correct? A, That is right. 
Q. Did you in the course of your investigation determine how the 
method was used in the course of his repossession? 
MR. ASMAN: Object. 
THE COURT: Sustained. 
BY MR. WILLIAMS: 
Q. Did you discuss with him from whom he repossessed the car? 
MR. ASMAN: Object. 
THE COURT: You mean with the defendant? 
MR. WILLIAMS: Yes. 
THE COURT: You may answer. 
| THE WITNESS: He told me that Withers knew who repossessed 
the car. 
| BY MR. WILLIAMS: 
Q. Who is Withers? 
THE COURT: You mean who the defendant said he was? 
42 MR. WILLIAMS: I am asking-- 
| THE COURT: He is only giving a conversation. 
MR. WILLIAMS: He used the name. I am asking: 
BY MR. WILLIAMS: 
Q. Do you know who Withers was, or did you learn? A. I learned 
later who Withers was, yes. 
Q. Did you talk to Withers? A. Yes. 
Q. Lieutenant, you came in this case primarily as an assistant 
and aide to the Park Police; isn't that correct? A. I was the original 
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arresting officer in the case. 

Q. Iknowthat. I mean, your primary excursion in the case 
resulted in your contact with the Park Police; isn't that correct; even 
though you were the arresting officer? A. I don't understand the ques- 
tion. We don't handle Park Police cases. The case happened in the park. 
If a case happens in the District and a Park Policeman arrested a man 
he would turn him over to us. 

Q. In this case the case happened in the park and you made the 
arrest; isn't that correct? A. That is right. 

Q. Did you later learn, after you had arrested Evans on that 
evening, that Withers had gone to repossess the car; did you learn that 
from him? 

43 MR. ASMAN: Object. 

THE COURT: Sustained. 

BY MR. WILLIAMS: 

Q. Didn't Withers in fact tell you-- 

MR. ASMAN: I object. Anything Withers said is hearsay. 

THE COURT: Let him state the question. 

BY MR. WILLIAMS: 

Q. Didn't Withers tell you that he had himself repossessed the 
car on Anacostia Avenue ? 

MR. ASMAN: I object. 

THE COURT: Objection sustained. 

MR. WILLIAMS: I have two more questions he will object to. 

MR. ASMAN: I will do my own objecting. 

BY MR. WILLIAMS: 

Q. Did Withers likewise tell you that he opened the car and in 
fact turned on the ignition and drove the car hins elf? 

MR. ASMAN: Object. 

THE COURT: Objection sustained. 

MR. WILLIAMS: That is all. 

MR. ASMAN: No further questions. 

THE COURT: Step down. 
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Ag (Witness left the stand.) 

MR. ASMAN: The government rests. 

MR. WILLIAMS: May we approach the bench? 

May we at this time make our appropriate motions ? 

THE COURT: Come to the bench. 

(Bench Conference:) 

MR. WILLIAMS: I make a motion, first, for a directed verdict 
for acquittal upon the ground that the government has not established 
unlawful taking of this car. Further, that the only evidence they have 
introduced is to the effect that on the 26th day of February 1955 that 
Evans picked up Joyner at his home and carried him to 12th Street 
where the car was parked. There he placed a dealer's tag on the car 
and later drove it up to 4th and Florida Avenue. 

Simply that alone would not be sufficient to establish grand lar- 
ceny in that it doesn't in our opinion show an intent to deprive the owner 
of possession of the car. At most it may show perhaps he was unlaw- 
fully riding in the car or what we term joy riding. 

For that reason I ask Your Honor to grant a directed verdict of 
acquittal on the particular count having to do with larceny of the automo- 
bile. 

In that same connection--you have to rule first. . 

45 THE COURT: Motion denied. - 

MR. WILLIAMS: Then I will follow by making a motion to have * 
the government elect which count they intend to go forward with at this 
time, bearing in mind the same argument that the one case requires 


intent and the other, no intent is specific and special intent is neces- 


sary. 
THE COURT: Motion denied. 
MR. WILLIAMS: Then we will proceed with the case. 
(Open Court:) 
Thereupon, 


GEORGE WASHINGTON WITHERS 
was called as a witness by and on behalf of the Defendant, and, being 
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first duly sworn, was examined, and testified as follows: 
DIRECT EXAMINATION 
BY MR. WILLIAMS: 

Q. Will you state your full name? A. George Washington 
Withers. 

Q. Are you the same George Washington Withers that was here 
yesterday and was identified by the Government before the jury as a wit- 
ness? A. Yes, sir. 

Q. You had on your overalls. I didn't recognize you. Where do 

you live? A. Right now I live at 3010 - 17th Street Northwest. 

Q. Where do you work? A. Harrison Auto Service. 

Q. Where were you working back in February and January 1955? 
A. I was working for Coyne's Auto Service. 

Q. Where was that? A. That was 1313 Half Street Southwest. 

Q. Did you on or about that time also engage yourself in the busi- 
ness of repossessing cars for dealers? A. Well, I was helping. 

Q. Directing your attention back to February of last year, early 


part thereof, that is, of 1955, did you have occasion to accompany Mr. 


Evans to repossess acar? A. Yes. I was helping him. 

Q. What kind of car were you supposed to repossess, if you re- 
call, on that particular occasion involving a Chevrolet? 

THE COURT: Don't suggesttohim. Don't tell him what kind of a 
car it was. Let him tell. 

MR. WILLIAMS: He was the government witness. 

THE COURT: No, he is not a government witness. He is a de- 
fense witness. 

47 MR. WILLIAMS: He is now. They subpoenaed him. 
I will guide myself accordingly, by Your Honor's admonition. 
BY MR. WILLIAMS: 

Q. Did you have occasion on about that time to repossess a car 
on Anacostia Avenue? A, Anacostia Drive. 

MR. ASMAN: I object to the form of the question. 

THE COURT: Sustained. 





32 j 
BY MR. WILLIAMS: 
Q. Tell his Honor and the jury what you did at that time. A. I 
am afraid I don't follow you. 
Q. What did you do with regard to the car at that time? 
THE COURT: He hasn't said he did anything, has he? 
MR. WILLLAMS: That is why I want him to tell us. 
BY MR. WILLIAMS: 
Q. Did you have a conversation with Evans before you went down 
on Anacostia Avenue? A. Yes, sir, I did. 
Q. What did he tell you? 
48 THE COURT: No, no. 
MR. WILLIAMS: He can't tell what Evans told him at that time ? 
THE COURT: Certainly not. 
MR. WILLIAMS: May I approach the bench? 
THE COURT: Yes. 
(Bench Conference:) 
MR. WILLIAMS: Your Honor, I was trying to follow exactly 
| what the testimony was that was taken at the time this case was pre- 
viously tried. 
THE COURT: He was a defendant at that time, was he not? 
MR. WILLIAMS: Yes. That is true. He was a defendant. But 
he was called as a witness. That question was put to him. r 
THE COURT: He was a witness in his own defense, wasn't he? 
MR. WILLIAMS: There is no other way I can get it out of him. 
He said at that time that he drove the car away from-- 
MR. ASMAN: Iam not going to object if that is the way he is 
going to--if that is what he wants to bring out. 


a 


I think he ought to question him as to exactly what he did under 
49 the circumstances and not the hearsay testimony. 
MR. WILLIAMS: That isn't hearsay as far as my client is con- 


2 


cerned. 
MR. ASMAN: Isn't it an admission? 
MR. WILLIAMS: May I withdraw this witness for the moment and 
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put my client on and then I can follow it up and it will not be objection- 


able, will it, under the circumstances? 

THE COURT: I don't have any objection if you want to do it that 
way. But I don't think you are going to accomplish what you think you are. 

MR. WILLIAMS: By him testifying in his own behalf and saying 
what happened and then I can ask him did it happen that way. 

THE COURT: Oh, no. You can't do that. You still have to ask 
him what happened. 

MR. WILLIAMS: What I am trying to get to is this: I am trying 
to cut down to the meatbone without going through a lot of unnecessary 
questioning. If Evans takes the stand and testifies that Withers broke 
the vent of the car and drove the car away from Anacostia and then when 


I put Withers on the stand he couldn't verify that, corroborate that. 


50 THE COURT: He will be back there in the witness room. 


MR. WILLIAMS: Will I be permitted at that time to ask him if 
he broke the window of the car? 

THE COURT: You will have to ask him just what he knows. 

MR. WILLIAMS: I can ask him what he did? 

THE COURT: Yes; of course you can ask him what he did. 

MR. WILLIAMS: In order to save a lot of unnecessary questions 
I will ask him if he went to Anacostia and removed a car. 

THE COURT: Oh, no, you can't do that. 

MR. WILLIAMS: That is what he did. 

THE COURT: He is your witness. You can't incorporate in your 
question his answer. 

MR. WILLIAMS: I get your point. To expedite it, I thought-- 

THE COURT: We don't expedite. 

MR. WILLIAMS: Can I ask him who drove the car from Ana- 
costia ? 

THE COURT: He hasn't said anyone did. Ask him what he did 
if you want to. Let him tell what he did. 

MR. WILLIAMS: I can preface my question by asking him "And 


o1 as a result of your conversation, where did you go?" 
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THE COURT: You can go that far. 
(Open Court:) 
BY MR. WILLIAMS: 

Q. Mr. Withers, on or about the early part of February 1955 
you had a conversation, without relating the conversation, with Mr. 
Evans about a certain automobile; is that correct? A. Yes, sir. 

Q. And as a reSult of that conversation what did you do? A. 
Well, he asked me to help him to repossess a car. 

THE COURT: He is not asking what the defendant said. He is 
asking you what you did. 

THE WITNESS: What I did ? 

THE COURT: Yes. 

THE WITNESS: Well, I was helping him repossess cars. 

THE COURT: Tell exactly what you did as a result of the con- 
versation you had with him in the early part of February. 

THE WITNESS: Well, on one occasion we went-- 

32 THE COURT: He is asking about one particular occasion. 
BY MR. WILLIAMS: 

Q. Relate the occasion you started. 

THE COURT: All right. 

THE WITNESS: We went on Anacostia Drive. We repossessed a 
*55 Chevrolet. 

BY MR. WILLIAMS: 

Q. Tell the ladies and gentlemen what you did and how you went 
about it. A. We went and found the Chevrolet and we moved it from the 
curb. We carried it away. 

Q. How did you do it? A. We drove it. 

Q. Will you describe in terms of just what you did and what he 
did in detail? A. First, when we found the car, we got in it, checked it. 

Q. Checked what? A. The serial number on it. 

Q. Did you have the serial number on a piece of paper or some- 
thing? A. Yes, sir; I think so. 


Q. When you checked the serial number did it correspond? 
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93 A. Yes, sir, it did. 

Q. Then what did you do? A. We got in the car and drove it 
away. 

Q. Who drove it away? A. I drove it away. 

Q. Where was Evans? A. He was in my Car. 

Q. Where did you drive the car to? A. I drove the car to--first 
we carried it on Simmons Road. 

Q. Did there come a time when Evans paid you or someone else 
to put a ventilator glass inthe car? A. Yes, sir. 

Q. When was that? A. That was the next day. 

Q. Where was that? A. 155 Florida Avenue Northeast. 

Q. Was that inside Cars, Inc.? A. Yes, sir. 

Q. Who was present at that time, if you know? A. It was some 
more fellows. I don't exactly know, and Evans. 

Q. Ican't hear you. A. It was some more fellows I don't exactly 
know. 

54 Q. Do you know any specific person that was there? Was Mr. 

Cabral there? A. Yes, sir, he was there. 

Q. Did you give a receiptfor the money that you received? A. 
Yes, sir, I did. 

Q. Who did you give the receipt to? A. I gave it to Evans. 

Q. Did you see whom he gave the receipt to? A. No, I did not. 

Q. On that occasion did you put the glass in? A. Yes, I did. 

Q. Had you worked on other occasions on repossessing cars ? 
A. Yes, I had. 

Q. Would you say there were many or few? A. I would say 
several. 

MR. WILLIAMS: That is all. 

CROSS EXAMINATION 
BY MR. ASMAN: 

Q. Your full name is George Washington Withers; is that correct? 
A. Yes, sir. 

Q. Isn't ita fact, Mr. Withers, that Mr. Evans first came to you 
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about this automobile that you took from Anacostia Drive? A. Yes, sir. 
55 Q. Isn't it a further fact, Mr. Withers, that later on you found 


out that the automobile was a stolen automobile, before you were arres- 


ted and before Evans was arrested? A. Not exactly. 

Q. You made a statement to the police, did you not, Mr. Withers, 
after you were arrested by them, and you gave them a written statement 
in fact, signed statement, as to what happened, your version of what 
happened; is that correct? To refresh your recollection I show you a 
Signature here at the bottom of the page. Is that your signature? A. Yes, 
sir. 

THE COURT: Better have that marked for identification. 

MR. ASMAN: Please mark this as Government's Exhibit No. 1 
for identification. 


(Government's Exhibit No. 1 was 
marked for identification. ) 


BY MR. ASMAN: 
Q. Mr. Withers, after this statement was typed up, you read it 
over, did you not? A. Yes, Sir. 
Q. And you then signed your name? A. Yes, sir. 
56 Q. And the two police officers who were there also signed their 
names? A. I guess So. 
Q. You might like to look at this again to refresh yuur recollec- 
tion. 
Now, Mr. Withers, isn't it a fact that in this statement you said 
| "T talked to him about this", meaning Evans--"I talked to him about this 
and he at first claims that it was a repossess and then later admitted 
that the car was hot." 
Didn't you tell the police that? A. Not that I can recall. 
Q. To refresh your recollection again, Mr. Withers, kindly 
read about the last three or four lines there. 
Now do you recall it, Mr. Withers? A. Not that I recall. 


Q. You still dont recall? A. No, Sir. 
THE COURT: Did you read it? 
THE WITNESS: Yes, sir, I read it. 
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BY MR. ASMAN: 

Q. This is your statement, though? You recall giving this state- 
ment to the police? A. I recall the statement. 

57 Q. You do not recall telling them he at first claimed it was a 
repossess and then later admitted that the car was hot; that doesn't re- 
fresh your recollection, sir? A. No, Sir. 

Q. Who a few minutes ago you said paid you for helping re- 
possess this car? A. Mr. Evans. 

Q. How much was it? A. 1250. 

Q. Are you positive about that? A. I am positive. 

Q. Iam going to show you your statement again, Mr. Withers, 
and point out the fifth line from the bottom and ask you to read that and 
see if that might refresh your recollection. A. He told me he was get- 
ting $25. 00. 

THE COURT: Read that answer. 

(Answer read. ) 

BY MR. ASMAN: 

Q. But in your statement, Mr. Withers, isn't it a fact that you 
said "He also paid me $25.00 for helping him get the car" ? 

MR. WILLIAMS: I object to that. This statement is not under 

98 oath. I have his sworn testimony that confirms his testimony 
today. 

THE COURT: Objection overruled. 

BY MR. ASMAN: 

Q. Don't you recall telling the police that, Mr. Withers? A. No, 
sir. 

Q. You found out, did you not, Mr. Withers, the next day that 
the automobile was stolen? A. No, sir. 

Q. NowI am going to ask you again to read this statement that 
you made to the police, beginning with the fifth line "I did not know", 
to refresh your recollection, Mr. Withers. Have you read it? A. Yes, 
sir. 

Q. Does it refresh your recollection, Mr.Withers? A. Not that 
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I can recall. 

Q. Did you not in fact tell the pllice "I did not know the car was 
stolen until the next day, when I looked in the glove compartment and we 
found a receipt showing that the car had just been purchased." ? 

MR. WILLIAMS: I am going to object to that statement because 
it is outside of the presence, if it was made, of the defendant. 

29 THE COURT: Objection overruled. 
BY MR. ASMAN: 

Q. Isn't it a fact that you told the police that, Mr. Withers ? 
A. Not that I recall. 

Q. Iam going to ask you again. You saw that signature here? 

MR. WILLIAMS: I object. This is the third time he has asked 
this. It is repetitious. 

THE COURT: Objection overruled. 
BY MR. ASMAN: 
| Q. And you are sure that is your signature? A. Yes. I am sure 
of that. 
Q. You are sure you read it over before you signed it? A. Yes, sir. 
MR. ASMAN: No further questions. 
REDIRECT EXAMINATION 
BY MR. WILLIAMS: 
Q. This paper that he is reading to you, Mr. Withers; do you 
recall when you saw that before? A. Not the exact date, I don't. 











Q. Did you type this paper? A. No, Sir. 
60 Q. Was a copy of it given you? A. Yes, I think so. 





Q. Do you have a copy of it? A. No, sir. 5 
Q. Do you recall saying on many occasions that you did not tell 
the police that you thought this car was stolen or hot ? 
THE COURT: Wait. 
MR. ASMAN: Object. 
THE COURT: Sustained. 
BY MR. WILLIAMS: 


Q. Do you recall on June 1, 1955, while you were under oath 
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sitting on the witness stand you were asked this-- 

THE COURT: You can't impeach your own witness. 

MR. WILLIAMS: I am not attempting to impeach him. All Iam 
attempting to do is clarify the questions asked by Mr. Prosecutor, be- 
cause I have not asked the question. 

He opened up a new avenue. I merely want to ask him a question, 
did he testify to that. 

"You were supposed to get $12.50." You were asked that, weren't 
you? A, Yes, sir. 

Q. ''That is supposed to be half of the money." Is that correct? 

61 A. Yes, sir. 

Q. That was your testimony when you were under oath; is that 
right, on the witness stand? A. ASI recall; yes, sir. 

MR. WILLIAMS: That is all. Thank you. 

RECROSS EXAMINATION 
BY MR. ASMAN: 

Q. Mr. Withers, is your testimony at one place usually different 
from what it is at another place? 

MR. WILLIAMS: I object to that. 

THE COURT: Objection overruled. 

You may answer. 

MR. WILLIAMS: Exception. 

THE WITNESS: (No response. ) 

MR. ASMAN: I have no further questions. 

THE COURT: Step down. 

(Witness left the stand. ) 

THE COURT: I will ask the jury to keep in mind the admonition. 

You may have a ten-minute recess. 
(Recess taken. ) 

THE COURT: You may resume. 
Thereupon, 

WILBERT GARNER EVANS, 


the defendant, took the stand, and, being first duly sworn, was examined, 
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62 and testified as follows: 
DIRECT EXAMINATION 
BY MR. WILLIAMS: 

Q. State your fullname. A. Wilbert Garner Evans. 

Q. Where are you employed now? A. Steuart Motor Company, 
6th and New York Avenue Northwest. 

Q. How long have you been there? A. A year and a half. 





Q@. What are your duties there? A. Crane operator and part 
time mechanic. 

Q. What is a crane operator? A. Towing disabled cars. 

Q. Directing your attention to the early part of February 1955, 
where were you working? A. King Motor Company. 

Q. What were your duties there? A. Crane operator. 

Q. Did you have other employment? A. I had part time as a 
repossessor of cars. 

| Q. How long have you had experience repossessing cars? A. 
_ Approximately six months. 
63 Q. Did you have occasion to repossess cars for what companies ? 
A. Cars, Inc., and also for Johnny Cabral. 

Q. Did you repossess for Herson's? A, That is Cars, Inc. 

Q. Directing your attention to the first part of 1955, January or 
February, how many cars did you repossess during that period of time? 
A. I would say about four or five. 

Q. Did there come a time when you repossessed a 1955 Chevrolet 
that is under discussion here today? A. I did. 

Q. Will you tell us the circumstances surrounding that? A. On 
February; approximately February 5, Johnny Cabral gave information 
to pick up a 1955 Chevrolet; cream and red I think it was. 

MR. ASMAN: I can't hear the witness. 

THE COURT: Talk a little slower and a little plainer. 

THE WITNESS: To pick up a 1955 Chevrolet convertible with 


North Carolina tags on it; that the owner was somewhere in the Marine 

















Corps. 
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62 and testified as follows: 
DIRECT EXAMINATION 
BY MR. WILLIAMS: 

Q. State your fullname. A. Wilbert Garner Evans. 

Q. Where are you employed now? A. Steuart Motor Company, 
6th and New York Avenue Northwest. 

Q. How long have you been there? A. A year and a half. 

Q. What are your duties there? A. Crane operator and part 
time mechanic. 

Q. What is a crane operator? A. Towing disabled cars. 

Q. Directing your attention to the early part of February 1955, 
where were you working? A. King Motor Company. 

Q. What were your duties there? A. Crane operator. 

Q. Did you have other employment? A. I had part time as a 
repossessor of cars. 

Q. How long have you had experience repossessing cars? A. 
Approximately six months. 

63 Q. Did you have occasion to repossess cars for what companies ? 
A. Cars, Inc., and also for Johnny Cabral. 
Q. Did you repossess for Herson's? A, That is Cars, Inc. 
Q. Directing your attention to the first part of 1955, January or 
' February, how many cars did you repossess during that period of time? 
A. I would say about four or five. 

Q. Did there come a time when you repossessed a 1955 Chevrolet 
that is under discussion here today? A. I did. 

Q. Will you tell us the circumstances surrounding that? A. On 
February; approximately February 5, Johnny Cabral gave information 
to pick up a 1955 Chevrolet; cream and red I think it was. 

MR. ASMAN: I can't hear the witness. 

THE COURT: Talk a little slower and a little plainer. 

THE WITNESS: To pick up a 1955 Chevrolet convertible with 


North Carolina tags on it; that the owner was somewhere in the Marine 


Corps. 
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Q. Did you discover where that car was located? A. I checked 
64 the Marine Corps barracks at 8th and K Street Southeast and there 
was no convertible there. I went to the Naval Receiving Station, where I 
found a convertible on the 7th. 

Q. Did you have occasion to repossess that car? A. Yes. On 
the 8th I got in touch with Withers and Withers and I went and re- 
possessed the car on the 8th or 9th. I am not sure which date it was. 

Q. Tell us how you went about removing the car. A. First went 
there and Withers unlocked the vent windows. 

Q. Who unlocked it? A. George Withers. Unlocked the vent 
windows and the ignition was on. Had to push it away with his car. 

George drove the car to Simmons Road and changed the tags at 

immons Road. 

Q. Tell the jury why you changed tags. A. If you use the owner's 
tag they charge you with operating the car with the owner's tag on it. 

Q. Is that the method you employed? A. That is the method we 
use in repossessing cars. 

Q. Did there come a time when you were in the office of Cars, 
Inc., in company with Withers; and other persons were present, includ- 
ing Mr. Cabral? A. Did I what? 

65 Q. Did you have any transaction there concerning a window ? 
A. Yes. Withers bought windows. I give the receipt to Johnny Cabral. 
He paid me $12. 50. the total amount. That was Withers' half for re- 
possessing the car and also payment for the window. I gave Johnny 
Cabral the receipt. 
Q. When you left there did there come a time when you left 4th 


and Florida Avenue in company with Cabral? A. Yes. On the 26th, 


Cabral called me on my job to come to Oden, Maryland, and he wanted 

to see me about a Chevrolet. He said I was to bring the car on that even- 
ing at 7:00 o'clock at A.C. Motors at 4th and Florida Avenue, that he was 
going to turn it into collect one hundred dollars, that he thought he would 
let the finance company sweat it out for one hundred dollars. 
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He wasn't sure. I went there 7:00 o'clock to meet him. He 
wasn't there. I went up to the garage, to pick the car up and went back 
at 7:30; Iand Johnny Cabral was there. 

He went around and looked at the car and he said, yes, that was 
the car. 

I left to walk away and Lt. Williams came up to arrest us. 

Q. Lt. Williams arrested you there at 4th Street? A. As we 

was walking away from the car. 

Q. What time did he arrest you? A. He arrested us about 7:45. 

Q. Where did he take you? A. To No. 1 Precinct. 

Q. When he took you to No. 1 Precinct did you have an oppor- 
tunity to call your family? A. No, I didn't. 

Q. Or your lawyer? A. No. 

Q. Did he place any charge against you? A. No charge. 

Q. How long did you stay there? A. I stayed from 7:45 until 


noon that Sunday morning. They questioned me all that night. 


Q. How long did they question you over here at headquarters ? 
A, From 12:00 to about 1:00 o'clock. 
Q. That was at midnight? A. No. That was Sunday morning at 


Q. Was that at police headquarters? A, That was Park Police 
Headquarters... 
Q. How long were you at police headquarters before you went to 
Park Police Headquarters? A. From Saturday until Sunday morning. 
67 Q. What time Sunday morning were you transferred to the Park 
Police Headquarters? A. About noon. 
Q. Noontime? A. Yes. 
Q. Where were you at prior to that? A. At No. 1 Precinct. 
Q. Were you talking to anyone there? A, I talked with Lt. 
Williams. 
@. Anyone else? A. Sergeant Smith and some more officers 
that was in the automobile squad. 
Q. How long had they been talking to you at headquarters? 
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A. From the time I went in there, off and on until noon the next morning. 
Q. When you say No. 1 Precinct, you mean-- A. Headquarters. 
Q. That is also located where the headquarters is located, where 
Lt. Williams has his office? A. That is correct. 
Q. When you got over to this Park Police place you stated they 

68 talked to you over there. Who talked to you over there? A. I 

talked to Inspector Barkley. 

Q. Any other persons? A. No. 

Q. Did you ever see Birch and Gunther? A. Birch was his name. 

Q. Who were they? A. They were the ones questioning me. 

Q. Where did they question you? A. At the Park Police Head- 
quarters. 

Q. At that time had you been charged with any offense? A. No. 

Q. Had you had an opportunity to talk to anyone? A. No one. 

Q. Had you had an oportunity to consult your family or your 
attorney? A. No, I didn't. 

Q. It is your testimony--strike that. 

At any time did you intend to keep this automobile? A. Repeat it. 

Q. Did you intend to keep this automobile for your own use? 

69 Q. Will you explain to the ladies and gentlemen of the jury and 
His Honor what was the purpose when you told Johnny that you were hold- 
ing a car for a fellow? What did you mean by that? A. For a booster. 

Q. What do you mean by booster? A. You keep the car and have 
the finance company, and having a hard time you boost the price. 

Q. Were they giving you the price? A. The base price is $25.00 
if you don't have any trouble in the city. 

Q. At the time that you went over to Police Headquarters did 


they tell you over there that you could call your family? A. No, they 
didn't. 

Q. Did you have any food from the time you were arrested at 
7:45? A. No. 

MR. WILLIAMS: Your witness. 
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CROSS EXAMINATION 
BY MR. ASMAN: 

Q. Is it not your testimony, Mr. Evans, that Mr. Cabral was 

the one who made arrangements with you to repossess this car? A. Yes. 

70 Q. In other words, through him directly and entirely you made 
arrangements, according to your testimony, to repossess acar, this 
1955 Chevrolet? A. That is correct. 

Q. And that as a result of conversations with Cabral you found a 
1955 Chevrolet convertible in Anacostia Park and broke into the car and 
drove the car to a garage where you stored it, and kept it there for some 
time in order to boost the price to you from the finance company for re- 
possessing the car; is that approximately a correct statement of what 
your testimony is? A. Not directly. 

Q. In any event, it was Mr. Cabral, according to your testimony, 
who was the one who initiated this whole thing? A. Correct. 

Q@. Did he come to you on the street or how did you happen-- 

A. At his office. 

Q. You went to his office? A. Yes. I go by there every evening 
when I get off from work to find out what I can repossess. 

Q. He brought up the subject? A. He gave me the information. 

V1 Q. He brought up the subject about this Chevrolet? A. Right. 

Q. You made a statement to the police, did you not, Mr. Evans, 
when you were arrested and during the course of your being arrested? 
A. I made one, yes. 

MR. ASMAN: I should like to mark this-- 

MR. WILLIAMS: I am going to object to counsel attempting to 

use any statement. I have laid the foundation to bar this statement. They 
arrested him at 7:45 and held him until noon the following day at noon. 

MR. ASMAN: The purpose is to impeach the credibility of the 
witness. 

MR. WILLIAMS: I submit he can't use any statement if it is 
tainted. 

THE COURT: Objection overruled. 
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MR. WILLIAMS: Would your Honor care to conduct a hearing 
on that score? 
THE COURT: No. 
MR. ASMAN: No. 2 for identification. 


(Government's Exhibit No. 2 was 
marked for identification. ) 


BY MR. ASMAN: 
Q. I show you what has been marked as Government's Exhibit 
72 No. 2 for identification and ask you whether the signature appear- 

ing at the bottom right-hand portion of this page is your signature. A. 
Yes. 

Q. This statement -- is that not the statement that you made to 
the police at Park Police Headquarters? A. Some of it; yes. 

Q. But you signed your name to it, did you not? A. I signed that 
statement but I was under pressure. 

Q. Youcan read? A. Yes. 

Q. And write? A. Yes. 

THE COURT: Did he say he signed that? 

MR. WILLIAMS: He said he signed it under pressure. 

MR. ASMAN: He Said he signed this paper, is my recollection: 
is that correct? 

A. That is correct. 

THE COURT: You had better have that marked for identification. 

MR. ASMAN: I have had it marked as Government's Exhibit No. 
2 for identification. 

THE COURT: Very well. 

BY MR. ASMAN: 

Q. Now, isn't it a fact, Mr. Evans, that you told the police as 
follows: 

"When I met George Washington Withers at the Northeast Market 
at 5th and Florida Avenue Northeast, Withers told me that he had orders 


to repossess a 1955 Chevrolet convertible with North Carolina tags, 


which was parked in Anacostia?"" A. 1950 Chevrolet? 
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Q. Isn't it a fact, and I will repeat the question, Mr. Evans, 
that you told the police: 
"When I met George Washington Withers at the Northeast 
Market at 5th and Florida Avenue Northeast, Withers told me 
that he had orders to repossess a 1955 Chevrolet convertible 


with North Carolina tags""? A. I don't remember. 


Q. I should like to show you again this statement and call your 


attention to that first paragraph, to refresh your recollection as to 
what you told the police. Does that refresh your recollection, Mr. Evans? 
A. No. 

Q. When you got this automobile from Anacostia, what kind of 
license plates did you Say were on it? A. Had North Carolina tags on it. 

Q. Then you switched the tags; is that right? A. That iscorrect. 

74 Q. When and where was that? A. Switched the tags on Sumner 

Road Southeast. 

Q. What kind of tags did you put on? A. Put dealer tags on it. 

Q. Pardon? A. Dealer tags. 

Q. What kind of dealer tags? A. D.C. dealer tags. 

Q. Didn't you in fact, Mr. Evans, tell the police this: 

"He then got out of the car and took his equipment, three 
jumper wires, a screwdriver with a hook on the blade, one 
Maryland tag which he took from under the seat, a hammer 
and a pair of gloves" ? 

Now, sir, did you in fact say that? A. I said tags. I never said 
which kind of tags. 

Q. Maryland tags? A. No. 

Q. You did not say Maryland tags? A. No. 

Q. I should like to show you this statement again and ask you to 
read it and see if it refreshes your recollection. A. No. 

15 Q. There were no Maryland tags on the car? A. No Maryland 

tags on it. D. C. 

THE COURT: What did he say, that he did not say that? 

BY MR. ASMAN: 
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Did you say this or did you not? A. I did not. 
Who rented the garage? A. I rented the garage. 
Was it your idea? A. No. Johnny Cabral gave me the 


Now, sir, I ask you whether in fact you didn't tell the police 


"At this time Withers told me to rent a garage and put the 
1955 Chevrolet in it and keep it for about three weeks and we 
could get more money out of the finance company for it." 
Isn't it a fact that you told the police that? A. No. 
Q. Mr. Evans, you did, did you not, pick up Mr. Joyner? 
A. I did. 
The very night that you were arrested, or very evening? 
76 . Evening. 
You went to the garage with him? A. He with me. 
He was with you? A, Yes. 
And you opened the garage, did you not? A. Yes. 
Isn't it a fact, sir, that you changed tags at that time? A. I 
did. 


Q. What kind of tags were on the car when you changed them ? 


A. Maryland dealer tags. 

Q. And where did those Maryland dealer tags come from? 
A. Odenton, Maryland. 

Q. Who put them on? A. I put them on. 

Q. When? A. On Eastern Avenue. 

Q. And you had changed them at Summit; is that the correct 
name? A. Yes. 

77 Q. Then again you changed them-- A. That was on the 8th when 
we changed them at Summit Road. Changed again on the 9th when I car- 
ried it to the garage. 

Q. Had you been driving the automobile out on the street? A. No. 
We hadn't drove it. 


Q. In other words, you changed them several times while the car 
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was in the garage? A. No. 

Q. How did the car get to these various places to change the 
tags? A. The car had the Maryland tags on it when it was carried to 
the garage. 

Q. The same Maryland tags? A. Had Maryland tags when it 
was carried to the garage. When it was carried to the 5500 block of 
Eastern Avenue, had D.C. dealer tags on it. 

Q. You changed them then? A. The next morning. 

Q. Now, when you were under oath, Mr. Evans, at a previous 
time concerning this matter-- 

MR. WILLIAMS: What page ? 

MR. ASMAN: 104. 

78 BY MR. ASMAN: 


--were you not asked, and did you not answer the following 


questions: 
"Did you hear Joyner testify this morning? 
"A Yes. I heard him. 
"Q Did you hear him say there were Maryland tags 
on the car? 
"A Yes. 
"Q And that he saw you put D.C. tags on the car? 
"A There was no Maryland tags on the car. 
"Q When did you put these Maryland tags on it? 
"A There was no Maryland tags on the car. 
"Q When did you put D.C. tags on it? 
"A. When we went up there to get the car to the garage. 
"Q If you was so worried about the North Carolina 
tags, why didn't you put D.C. tags on the car the night you picked 
the car up? 
"A We did. Immediately after we got the car we 


switched the tags, put the dealer tags on the car." 
Isn't it a fact, andI repeat, that you were asked these questions 


79 and you gave these answers? A. I think so. 
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Q. When you were previously under oath on a prior occasion 
concerning this matter were you not asked and did you not answer the 
following questions: 
"Q Where did you get the tags'’-- 
MR. WILLIAMS: What page? 
MR. ASMAN: Page 110. 
"Q Where did you get the tags that you pit on when 
you went over to the garage that afternoon to Joyner's? 
"A The tags? The dealer's tags I got off a wreck. 
"Q Off a wreck? 
"A Yes; about a month ago. I have had the tags. 
"Q Are they dealer's tags? 
"A Yes. They are dealer's tags. 
"Q Who do they belong to? 
oa I don't remember who they belong to. 
"Q What right have you to use them? 
"A None. 
"Q Did anybody tell you that you could use them? 
"A Except the car I got--I beg your pardon. 
Except the car I got them from had the dealer's tags when I 
bought the car." 
I ask you again, Mr. Evans, did you or did you not say this at 
this time when you were under oath? A, I don't remember. 
Q. Mr. Evans, you were here this morning, were you not, when 
Mr. Cabral testified in this case? A. I was here. 
Q. And you heard him say, did you not, that he had no such 


arrangement to repossess a car, no such arrangements with you? A. I 


heard him. 

Q. And you deny that, do you, Mr. Evans? A. Yes. 

Q. Your name is Wilbert Evans, is it not? A. Yes. 

Q. Are you the same Wilbert Evans who in August of 1948 was 
convicted of assualt with a dangerous weapon? A, Yes. 

MR. ASMAN: No further questions. 
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MR. WILLIAMS: I have no further questions. 
THE COURT: Step out. 
(Witness left the stand. ) 

MR. WILLIAMS: That is our case, Your Honor. 

THE COURT: Do you have rebuttal ? 

MR. ASMAN: No rebuttal. 

THE COURT: You may address the jury, Mr. Asman. 

* * * * * 

JUDGE'S CHARGE TO THE JURY 

THE COURT (Letts, J.): Ladies and gentlemen of the jury: 

The defendant Wilbert G. Evans, stands charged in a two-count 
indictment. 

The offenses charged in the two counts of this indictment relate 
to the same events and occurrences. 

The first count of the indictment charges the defendant with un- 
authorized use of a vehicle. 

The second count of the indictment charges the defendant with the 
crime of grand larceny. 

The first count of the indictment specifies that: 

"On or about February 9, 1955, within the District of Columbia, 
Wilbert G. Evans feloniously did take, use, operate and remove the 
automobile of Donald L. Lewis from a street and did operate and drive 
said automobile for his own profit, use and purpose without the consent 
of Donald Lewis, the owner of said automobile." 

The second count charges that 

"On or about February 9, 1955, within the District of Columbia, 
Wilbert G. Evans stole the property of Donald L. Lewis, consisting of 
one automobile of the value of $2850." 

98 The first count of the indictment which charges the defendant 
with the unauthorized use of a vehicle is said to be in violation of a 
statute which I shall bring to the attention of the jury: 

"It is provided that any person who, without the consent of 


the owner, Shall take, use, operate or remove or cause taken, 
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used, operated or removed from a garage, stable or other build- 

ing or from any place or locality on a public or private highway, 

parkway, street, lot, field, enclosure or space an automobile 
or motor vehicle, and operate or drive or cause the same to be 
operated or driven for his own profit; use or purpose, shall be 
punished." 

The second count of the indictment charges the defendant with 
the crime of grand larceny. Larceny is the taking and carrying away of 
property of another with intent to permanently deprive the owner of his 
property. It is provided by the statute that: 

"Whoever shall feloniously take and carry away property 

of the value of the amount of $100 or upwards, shall be guilty 

of grand larceny and shall be punished." 

You are told that an indictment is not evidence in any degree 
whatever. The purpose of an indictment is to inform the accused of the 
offense with which he is charged, and the only use which may properly 

99 be made of the indictment by this jury is to determine the nature 
of the charge now made against this defendant. 

To this indictment and to each count thereof the defendant has 
entered his plea of not guilty. 

You are told that in the first instance there is a presumption in 
law that the one who stands accused is not guilty of the offense with 
which he is charged. This presumption of innocence should prevail in 
the minds of the jury in such a way as to cause them to find the defen- 
dant not guilty unless from all of the evidence in the case the jury are 
convinced beyond a reasonable doubt that the defendant is in fact guilty 
as charged. 

The burden of proof rests upon the government, which means 
that before this jury will be warranted in finding the defendant guilty a 
either of the counts of the indictment the government must prove that 
guilt and the jury must find that guilt from the evidence to its satis- 
faction beyond a reasonable doubt. 
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A reasonable doubt means such a doubt as will leave the juror's 
mind, after a candid and impartial investigation and comparison and con- 
Sideration of all of the evidence and of all the facts and circumstances 
shown in the case so undecided that the juror is unable to say that he or 
she has an abiding conviction of the defendant's guilt. 

It is such a doubt as in the graver and more important trans- 
actions of life would cause a reasonable and prudent person to hesitate 
and pause. If the evidence fails to come up to this standard it is such as 
to warrant such a doubt and if you entertain such a reasonable doubt of ~ 
the defendant's guilt on either count of the indictment the law requires 
that you give the defendant the benefit of that doubt, and acquit him. 

The words, "reasonable doubt" must be given their usual and 

ordinary meaning. The doubt must not be trivial nor whimsical; should 
not be based upon groundless conjecture and should not be sought after. 
For when it is such a doubt as the law recognizes it comes fairly and 
naturally into the minds of the jury and arises out of the evidence or 
from a lack of necessary evidence. 

It must be a doubt that appears to you to be reasonable in the 


circumstances of the case as shown by the evidence. 


I have defined for this jury the crime of larceny which is the 
taking, carrying away of the property of another with intent to permanently 
deprive the owner of his property therein and since the crime of grand 
larceny charged in the second count of the indictment requires proof of 
the specific intent, it is appropriate that I should say to the jury that in- ° 

tent is a condition of the mind which is not always susceptible of 
direct and positive proof. 

It may be inferred from the actions and the words at the time 
and preceding the time of the doing of an act and in the administration of 
justice it may be necessary to see the intention with which one acts in 
doing what he does by drawing reasonable inferences from the words, 
the acts of the person involved in the light of all of the evidence in the ( 


case. 
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There is a principle of law which should be stated to this jury. 
It is this: 

The unexplained exclusive possession of stolen property soon 
after the commission of the larceny may satisfy the jury and warrant it 
in drawing the inference that the one so in possession of the stolen prad- 
erty was the one who committed the larceny. 

If the person accused of the theft in whose possession the stolen 
property is found offers to the jury a satisfactory explanation of his 
possession to show that he acquired it in some way that did not make 
him the thief of the property such explanation would release the case 
from the inference that otherwise might be indulged by the jury. 

Evidence has been placed before this jury that the defendant has 
been previously convicted of crime. Such evidence was not received as 
bearing upon the issues of the case except that you may consider such 

102 evidence in connection with all other evidence of facts and circum- 


stances shown in the case in determining how much weight and credi- 


bility you will accord the testimony of the defendant who took the stand as 


a witness in his own defense. 

The law makes this jury the sole judge of the credibility of the 
witnesses and of the weight you will accord the testimony given by them. 

You should give to each witness that degree of credit and effect 
which in your honest judgment you think it ought to have. 

In coming to your conclusion as to what weight should be accorded 
the testimony of any particular witness you may, and properly should, 
take into consideration, in so far as you are able to do so, the manner 
and appearance of the witness when on the stand, and whether the testi- 
mony of the witness be frankly and honestly given. 

Also, what, if any, interest or lack of interest a witness may have 
in the outcome of the case and whether on that account the witness has 
colored in any way the testimony related to this jury. 

If you find that any witness has knowingly testified falsely with 
respect to any matter material to the issues of the case and concerning 


which the witness might not reasonably have been mistaken you may, if 
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you wish, disregard all or any part of the testimony of such witness. 
103 The jury will take the case. You will retire to your jury room 
and deliberate upon your verdict. 
When you return to the courtroom you will be asked for your 
| verdict upon each count of the indictment. Let your verdict upon each 
count be announced by your foreman. 
As you well know, the verdict as to each count must be unanimous. 
Does counsel have suggestions ? 
MR. WILLIAMS: May we approach the bench? 
THE COURT: Yes. 
(Bench Conference:) 
MR. WILLIAMS: I wonder if you would comment--I didn't hear 
jurisdiction get proved in this case. 
THE COURT: That is one of the elements. 
MR. WILLIAMS: Counsel didn't prove jurisdiction. 
MR. ASMAN: I think the testimony in the stipulation indicated 


that it was taken from Anacostia Road Southeast, Washington, D. C. 
MR. WILLIAMS: There was one other item I had. You remember 


counsel read from some papers. I was wondering if Your Honor would 


remind the jury that the papers read from by counsel for the govern- 
ment are not evidence in the case. 
104 He read from two statements and they are not evidence in this 
case. 
THE COURT: They have not been introduced. 
MR. WILLIAMS: Would Your Honor care to make remark ? 
THE COURT: How many papers were there? 
MR. WILLIAMS: Two. There was also the transcript, if you 
want to include that. 
MR. ASMAN: They were not introduced in evidence and the jury 
knows that. Under those circumstances, the Government feels that the 
issue is dead. 
MR. WILLIAMS: I question that. 
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and deliberate upon your verdict. 
When you return to the courtroom you will be asked for your 
_ verdict upon each count of the indictment. Let your verdict upon each 
count be announced by your foreman. 
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He read from two statements and they are not evidence in this 


THE COURT: They have not been introduced. 

MR. WILLIAMS: Would Your Honor care to make remark? 
THE COURT: How many papers were there? 

MR. WILLIAMS: Two. There was also the transcript, if you 


| want to include that. 


MR. ASMAN: They were not introduced in evidence and the jury 
knows that. Under those circumstances, the Government feels that the 
issue is dead. 

MR. WILLIAMS: I question that. 
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THE COURT: They often send in and request that they see ex- 
hibits and they might send for those. I think itis proper. Let me see 
these two papers. 

I will mention that. 

(Open Court:) 

THE COURT: It seems appropriate to mention to the jury that 
what was marked as Government's Exhibit 1 for identification, being a 
paper bearing the signature of George W. Withers; and what has been 
marked as Government's Exhibit No. 2 for identification, bearing the 
signature of this defendant Wilbert G. Evans, were used by counsel in 
examination of these witnesses. 

105 The papers were not offered in evidence. So the jury will not 
have the opportunity of seeing them. 

Furthermore, in the course of the examination of one or more 
witnesses, counsel read from a transcript of evidence taken in another 
proceeding. That has not been offered in evidence. So the jury will not 
call for these papers. 

The jury will retire and deliberate upon your verdict. 

(Whereupon, at 2:25 p.m., the jury retired from the courtroom 
to deliberate upon its verdict. ) 

THE COURT: Call the jury back. 

(Jury returned to the court room.) 

THE COURT: I think I indicated to the jury that you would be 
asked for your verdict on each count of the indictment. I neglected to 
say, as I should have said, that if you find that the government has 
proved to your satisfaction beyond a reasonable doubt each of the essen- 
tial elements of the offenses charged in the first count of the indictment 
therein charged, your verdict upon that count will be guilty as charged. 

If you find that the government has failed to prove any one of the 


essential elements of the offense charged in that count of the indictment 


to your satisfaction beyond a reasonable doubt, then your verdict upon 


that count must be not guilty. 
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As to the second count, you are told that if the government has 
proved to your satisfaction each of the essential elements of the charge 
made in that count then your verdict upon the second count of the indict- 
ment will be guilty as charged. If, upon consideration of the second count 
of the indictment, you find that the government has failed to prove any 
one of the essential elements of the crime charged, as stated in the indict- 
ment, then your verdict upon the second count of the indictment must be 
not guilty. 
| (Bench Conference:) ‘ 
MR. ASMAN: In instructing them, Your Honor, with respect 
to their not being able to request the exhibits because they weren't of- 
fered in evidence, don’t you think, Your Honor, that it would be proper 
to tell them that they can nevertheless consider the evidence for the 
purpose for which it was used? 
It may be that they don't understand that they can still consider 
that as tending to test the credibility of the witness. That was the . 
purpose for which those three items read. Of course it is up to your 
Honor. 
THE COURT: I think it might be more confusing. I think I will 
let it stand. 
107 (Open Court) 
THE COURT: The jury may retire. 
(Whereupon, at 2:30 p.m., the jury retired from the court 
room to deliberate upon their verdict. ) 
THE COURT: Let me thank the alternates. 
(Whereupon, at 3:50 p.m., the jury returned to the courtroom, 
and the following proceedings were had:) 
THE COURT: Who is the foreman, please ? 
THE FOREMAN: Iam, Your Honor. 
THE COURT: Mr. Foreman, I will ask you one question. I 
would like to have a yes-or-no answer without further explanation. 


Has your jury reached a verdict? 


THE FOREMAN: We have not, Your Honor. 
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THE COURT: That is all I want to know. 
You have not reached a verdict? 
THE FOREMAN: We have not. 
THE COURT: The Court thinks it better to excuse the jury now 
and will allow you to return to your homes and ask you all to be back 


promptly at 10:00 o'clock tomorrow morning and in the seats which you 
now occupy. I will ask the jury to keep in mind the admonition. 

You are excused. 

(Whereupon, at 3:55 p.m., the trial recessed, to resume at 
10:00 a.m. November 28, 1956.) 

* * a oe 

PROCEEDINGS 

THE CLERK: Case of Wilbert G. Evans. 

THE COURT: Is Evans in Court? 

THE CLERK: Yes. 

THE COURT: Let the record show that the defendant is present 
in court, accompanied by his counsel. 

Mr. Clerk, will you call the roll of this jury? 

(Roll called. ) 

THE COURT: The jury will retire for further deliberation upon 
your verdict. 

(Whereupon, at 10:05 a.m., the jury retired to deliberate upon 
their verdict. ) 

(Whereupon, at 11:45 a.m., the jury returned to the courtroom, 
and the following proceedings were had:) 

THE COURT: The record will show that the defendant is present 
in court, accompanied by his counsel. 

THE CLERK: You are the foreman? 

THE FOREMAN: Iam. 

THE CLERK: Mr. Foreman, has the jury agreed upon a verdict? 

THE FOREMAN: We have. 

THE CLERK: How do you find as to the defendant Wilbert G. 
Evans on count 1? 
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THE FOREMAN: Guilty. 

THE CLERK: How do you find as to the defendant Wilbert G. 
Evans on Count 2? 

THE FOREMAN: Not guilty. 

THE CLERK: Members of the jury, your foreman says you find 
the defendant Wilbert G. Evans guilty on Count 1 and not guilty on Count 
2, and that is your verdict, so say you each and all? 

(Jury answered in affirmative. ) 

THE COURT: The Court receives the verdict. The defendant 
will be committed for sentence and his case will be referred to the pro- 
bation office for pre-sentence report. 

* * * * x 

112 Washington, D. C., 
January 4, 1957. 

The above-entitled action came on for imposition of sentence, 
before the HONORABLE F. DICKINSON LETTS, United States District 
Judge, at 11:30 a.m. 

APPEARANCES: 

On behalf of the United States: 


JOEL D. BLACKWELL 
Assistant United States Attorney 


On behalf of the Defendant: 
W. S. WILLIAMS, ESQ. 


lis PROCEEDINGS 
DEPUTY CLERK: Wilbert G. Evans. Mr. Blackwell and Mr. 
Williams. 


THE COURT: You are Wilbert G. Evans? 

DEFENDANT EVANS: Yes, sir. 

THE COURT: You are to be sentenced on the verdict of the jury, 
guilty on count one of the indictment charging the unauthorized use of a 
vehicle. 

Mr. Williams, what do you have to say for him? 

MR. WILLIAMS: Your Honor heard this case. 


09 

THE COURT: Yes. 

MR. WILLIAMS: And you perhaps recall some features. 

THE COURT: I heard it twice, didn't I? 

MR. WILLIAMS: That is right. Your Honor perhaps recalls 
some features of it, the jury convicted him of -- was that a misdemeanor, 
Your Honor? You Said unauthorized use, it is a misdemeanor? 

THE COURT: Oh, no, that is nota misdemeanor. 

MR. WILLIAMS: Well, could Your Honor see fit to give him 
probation? You know he was working and his boss spoke very highly of 
him. He has been down there now Since the day of trial back in, I think 
it was November. 

THE COURT: In the first trial, I think he was also found guilty 
of grand larceny, isn't that true ? 

MR. WILLIAMS: Yes, sir, that is right, Your Honor, that is 
right. 

114 THE COURT: Mr. Evans, you have heard what your attorney 
said for you. Do you have anything to add to that, do you know anything 
that the Court should take into consideration before passing sentence ? 

DEFENDANT EVANS: Yes, I would like to, like very much to 
beg a light sentence. I have a wife and three children. One of my 
children got hit over the holidays in an automobile accident. My wife 
is expecting another baby in March. I have been living in Washington 
all my life, I have never been in any other trouble. 

THE COURT: He is not eligible for probation, he has had a prior 
felony conviction. 

MR. WILLIAMS: That was the fight, Your Honor; was that the 
fight? He got in a fight once. 

THE COURT: Let's see, what was it? 

MR. HOWARD (Probation Officer): Your Honor pleases, it was 
an assault charge. He was on probation for assault with a dangerous 
weapon. 

MR. WILLIAMS: Yes, a fight. 

THE COURT: He is not eligible for probation. 
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MR. WILLIAMS: That is too bad. 
THE COURT: It is the judgment of the Court that you be sen- 
tenced to imprisonment for a period from sixteen months to four years. 
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WILBERT G. EVANS, 
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UNITED STATES OF AMERICA, 
Appellee. 


APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 


This is an appeal by Wilbert Evans from a conviction by the 
United States District Court for the District of Columbia for a violation 
of the District of Columbia Code, Title 22, Section 2204, 1951 Edition, 


unauthorized use of a vehicle. 


STATEMENT OF THE CASE 


The appellant, Wilbert Evans, was charged in a two-count 
indictment for grand larceny and unauthorized use of a vehicle and 
convicted on both counts on June 3, 1955. In a subsequent appeal this 


Court reversed the conviction on April 12,1956, upon grounds not now 
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before the Court. Evans v. United States, 98 U.S. App. D.C. 122, 232 
Fed. (2d) 379 


At the second trial, held November 27 and 28, 1956, the appel- 
lant was found not guilty of grand larceny, found guilty of unauthorized 
use of a vehicle, and sentenced on January 4, 1957 to from sixteen (16) 
months to four (4) years (J. A. 57-58). 


On January 9, 1957, the appellant, on his own behalf, filed a 
notice of appeal and present counsel was appointed to prosecute this 
appeal. 


On February 26, 1955, the appellant was arrested at about 7:45 
P.M., and taken to the police headquarters. He was denied an oppor- 
tunity to contact his family or an attorney and no charges were placed 
against him. He was questioned by a police lieutenant, a sergeant and 
several other officers from the time of his arrest until about noon of 
the next day. During this period of time, in excess of sixteen (16) hours, 
he was not offered any food. The appellant was then removed to the 
United States Park Police Headquarters where the questioning was con- 
tinued by an inspector and several officers. Shortly thereafter he gave 
a signed statement (J. A. 42-43). The confession was exculpatory in 
nature placing all the blame on a co-defendant in the first trial, George 


Withers, who was exonerated at the first trial. 


The full impact of the use of this confession by the United States 
Attorney at the trial requires a statement of a part of the testimony 


presented atthe trial. 


The appellant testified that he was regularly employed as a crane 


operator and that he had a part time job repossessing automobiles; that 


on this particular occasion he was repossessing the auto involved for a 
Johnny Cabral for whom he had previously done similar work and he had 
asked George Withers to assist him (J. A. 40-41). 
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The United States Attorney produced the appellant's statement, 
had it marked for identification, allegedly for the purpose of impeaching 
the appellant and was permitted to do so by the Court over the timely ob- 
jection of appellant's counsel that appellant had been arrested at 7:45 
P.M. and held until noon the following day before the confession was ob- 
tained (J. A. 44). The appellant admitted making the statement and ac- 
knowledged his signature but stated that he was under pressure at the 
time, and denied that the excerpts referred to by the prosecutor re- 
freshed his recollection (J. A. 45-46). 


George Withers was called as the appellant's only other witness 
and he stated that the appellant had requested him to assist in the re- 
possession of the car in question (J. A. 31-34). On cross-examination the 
United States Attorney attacked the credibility of the witness with a signed 
statement that he had given the police (J. A. 36-38). The transcript of 
the proceedings and the record do not reveal the circumstances under 
which George Withers’ statement was obtained by the police. 


A Government witness, John Cabral, denied making any arrange- 
ments with the appellant to repossess the automobile allegedly used with- 
out authorization, but readily admitted he had numerous business contacts 
with the appellant as a wrecker operator and in repossessing automobiles 
in the months immediately prior to the incident involved. He stated that 
he had employed the appellant as a repossessor and on two occasions had 


accompanied him on these errands (J. A. 15-18). 


STATEMENT OF POINTS 


The Court erred in permitting the United States Attorney to use 


the appellant's confession for any purpose. 





SUMMARY OF ARGUMENT 


The uncontradicted facts, appearing in the record, disclosed 
that the appellant gave the police a signed statement, concededly ex- 
culpatory in nature, after being held incommunicado for more than six- 
teen (16) hours following extensive questioning by numerous policemen 
in two different police stations and prior to a preliminary hearing which 
was had approximately thirty-eight (38) hours after his arrest. 


The prosecution was permitted to use this confession over the 
timely objection of trial counsel thereby permitting the Government to 
profit by the fruits of the unlawful detention. 


ARGUMENT 


| Rule 5(a) of the Federal Rules of Criminal Procedure governs 
the action of federal law enforcement officials after making an arrest 
and it is as follows: 


""(a) Appearance before the Commissioner. An 
officer making an arrest under a warrant issued upon a 
complaint or any person making an arrest without a war- 
rant shall take the arrested person without unnecessary 
delay before the nearest available commissioner or be- 
fore any other nearby officer empowered to commit 
persons charged with offenses against the laws of the 
United States. When a person arrested without a war- 
rant is brought before a commissioner or other officer, 
a complaint shall be filed forthwith. '' 


This rule was fully discussed in the case of Mallory v. United 
States, 354 U.S. 449, 77 Supreme Court Reporter 1356, commencing 
at page 452, as follows: 


"In McNabb v. United States, 318 U.S.332, 343-344, 
63 S. Ct. 608, 614, 87 L. Ed. 819, we spelled out the im- 
portant reason of policy behind this body of legislation: 

''The purpose of this impressively pervasive re- 
quirement of criminal procedure is plain. * * * The 
awful instruments of the criminal law cannot be entrusted 
to a single functionary. The complicated process of 
criminal justice is therefore divided into different parts, 

















® 





f) 


responsibility for which is separately vested in the 
various participants upon whom the criminal law re- 
lies for its vindication. Legislation such as this, re- 
quiring thatthe police must with reasonable promptness 
show legal cause for detaining arrested persons, consti- 
tutes an important safeguard--not only in assuring pro- 
tection for the innocent but also in securing conviction 
of the guilty by methods that commend themselves to a 
progressive and self-confident society. For this pro- 
cedural requirement checks resort to those reprehensible 
practices known as the ‘third degree’ which, though uni- 
versally rejected as indefensible, still find their way 
into use. It aims to avoid all the evil implications of 
secret interrogation of persons accused of crime. ' 

"Since such unwarranted detention led to tempting 
utilization of intensive interrogation, easily gliding into 
the evils of ‘the third degree ' the Court held that police 
detention of defendants beyond the time when a commit- 
ting magistrate was readily accessible constituted 'wil- 
ful disobedience of law.' In order adequately to enforce 
the congressional requirement of prompt arraignment, 
it was deemed necessary to render inadmissible in- 
criminating statements elicited from defendants during 
a period of unlawful detention. 

"In Upshaw v. United States, 335 U.S. 410, 69 
S. Ct. 170, 93 L.Ed. 100, which came here after the 
Federal Rules of Criminal Procedure had been in opera- 
tion,the Court made it clear that Rule 5(a)'s standard of 
‘without unnecessary delay’ implied no relaxation of the 
McNabb doctrine. 

'(4,5) The requirement of Rule 5(a) is part of the 
procedure devised by Congress for safeguarding individual 
rights without hampering effective and intelligent law en- 
forcement. Provisions related to Rule 5(a) contemplate 
a procedure that allows arresting officers little more 
leeway than the interval between arrest and the ordinary 
administrative steps required to bring a suspect before 
the nearest available magistrate." 


In the Mallory case the defendant signed a confession after being 
held ten (10) hours and the following morning he was brought before a 
Commissioner. In the instant case the appellant was taken into custody 
at 7.45 P.M. and held incommunicado all night until his statement was 
given between 12:00 and 1:00 P.M. the following day, and it was not until 


the following morning, approximately thirty-eight (38) hours after his 





6 


arrest, that he was brought before a Commissioner. The confession in 
the Mallory case and the one in the instant case is somewhat different. 
In the Mallory confession he admitted guilt of the crime, whereas, in 
the instant case the appellant gave only an exculpatory confession. 


The appellant is greatly prejudiced by the use of his confession, 
even though it was only used for the purpose of impeachment, for with- 
out the use of this confession the Government had very weak testimony 
of his guilt. Cabral made a very poor witness because he could never 
recollect any of the dates or details or his business relationship with 
appellant. 


The confession was never offered in evidence but its use in cross- 
examination was most harmful to the appellant for it did attack his testi- 


mony in a most material way. 


In the recent case of Robert Starr, Jr. v. United States of 
America, the United States Court of Appeals for the District of Columbia 
Circuit, No. 13865, decided February 13,1958, Starr was arrested about 
1:00 A.M. on June 11,1956, and he remained under arrest until a state- 
ment was completed at 10:20 A.M., and signed by him. He was not 
brought before a committing magistrate until some time later in the day. 
The Government in that case argued that the judgment should be affirmed 
because of lack of proper objection to the offer of the statement below 
and because the error was not prejudicial. The Court in that opinion 
made the following statement: 

"In contending that receiving the statement in evi- 

dence was not prejudicial error, the Government argues 

(a) that the statement was exculpatory; (b) that it was 

consistent with appellant's testimony at the trial; and (c) 

that, apart from the statement, there was overwhelming 

proof that appellant committed the homicide. These argu- 


ments, while true, do not persuade us that the error of 
receiving the statement was not prejudicial." 
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It is apparent that the confession of the appellant was obtained 
in violation of Rule 5(a) of the Federal Rules of Criminal Procedure and 
the rulings thereon in the McNabb and Mallory cases whether the con- 
fession was introduced in evidence or not and is a violation of the sub- 


Stantive rights of the appellant. 


CONCLUSION 


It is respectfully submitted that the record clearly indicates that 
the Trial Court was in error in over-ruling defense counsel's objection 
to the use of appellant's statement for use for any purpose at the trial 
and that its use in the cross-examination of the appellant was most pre- 


judicial and that this Court should reverse the conviction of the appellant 


entered by the United States District Court for the District of Columbia. 


CORNELIUS H. DOHERTY 


1010 Vermont Avenue, N. W. 
Washington, D. C. 


Attorney for Appellant 
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QUESTION PRESENTED 


In the opinion of appellee, the following question is 
presented : 


Whether prejudicial error resulted from the cross- 
examination of appellant upon his extrajudicial statements 
made during an alleged illegal detention, when appellant 
failed to object to direct examination of an officer concern- 
ing three inconsistent extrajudicial statements, cross- 
examined the officer with respect thereto, and where appel- 
lant’s testimony was impeached by superior methods and 
the evidence justifies the verdict of guilty? 
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Counterstatement of the Case 
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Argument: 
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Conclusion 
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No. 14,277 
Wuert G. Evans, APPELLANT, 
v. 


Unitep States OF AMERICA, APPELLEE 


APPEAL FROM THE UNITED STATES DISTRICT COURT FOR 
THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 


On November 28, 1956, a jury convicted appellant for the 
second time of unauthorized use of a vehicle,’ and acquitted 
him of a grand larceny * charge which grew out of the same 
transaction (J.A.2). Appellant was sentenced to imprison- 
ment for a term of sixteen months to four years (J.A. 3). 
This Court allowed an appeal in forma pauperis. 

Through evidence introduced by way of stipulation, it 
was established that on February 10, 1955, Lieutenant 
Donald Lewis of the United States Marine Corps dis- 
covered that his 1955 Chevrolet, bearing North Carolina 
tags, was missing from Anacostia Drive in Southeast Wash- 
ington, where he had parked the automobile on the prior 


122 D.C.C. § 2204. Appellant’s first trial, resulting in convictions 
of grand larceny and unauthorized use was reversed on appeal 
for error not connected with this appeal. Evans v. United States, 
98 U.S. App. D.C. 122, 232 F. 2d 379 (1956). 


222 D.C.C. § 2201. 
(1) 
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day; that appellant was neither known to the lieutenant nor 
had he received permission to use the car, and that the 
matter was immediately reported to the police (J.A. 9-10). 

John Francis Cabral testified that during the latter part 
of February, when he was engaged in the automobile busi- 
ness in the District of Columbia at Cars, Inc. (J.A. 16), 
appellant contacted him for the purpose of obtaining a title 
for the car. In so doing, appellant represented that ‘‘the 
fellow that owned the car had died and the car had been in 
for storage or for repairs and that they had no title to the 
car and to dispose of it they would have to have a title’’ 
(J.A. 11). Cabral instructed appellant to get ‘“‘the serial 
number and motor number of the car and all the papers 
that he could get on the car’’ with a view to obtaining a title 
legitimately (J.A. 11-12). Subsequently, appellant visited 
Cabral at A.C. Motors, located in Odenton, Maryland and 
arranged to meet Cabral in the District of Columbia on 
the following day at A.C. Motors, Florida Avenue and 
Fourth Streets, Northeast, for the purpose of showing 
Cabral the car and the papers for the car (J.A. 12-13). 

When on the following day Cabral drove on the lot of the 
District of Columbia A.C. Motors, he found appellant and 
a companion waiting. Thereafter, in the words of Cabral 
the following transpired (J.-A. 13): 


‘¢( Appellant) said he had the papers for the Chevrolet 
and he had the Chevrolet. I asked him where it was 
parked at and he said it was parked up at the market 
and he then gave me, I believe, one or two copies of 
the conditional sales contract that the name of the 
party it was sold to had been torn off, and the dealer it 
was bought from at the top of the conditional sales 
contract. All that was remaining was the sales price 
and the numbers of the automobile. At that time I 
gave the papers to the fellow I was working for .. .”’ 


Cabral then went with appellant ‘‘around the corner’’ to 
look at the car, and after emerging from the vehicle, while 
still discussing how to procure a title, appellant was ar- 
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rested by Lieutenant Williams of the Auto Squad (J.A. 
14-15). On redirect examination Mr. Cabral denied making 
arrangements with appellant to ‘‘repossess’’ Lieutenant 
Lewis’ car (J.A. 20). 

Lieutenant John G. Williams testified that he arrested 
appellant about 6:30 p.m. on February 26, 1955 as he was 
standing beside Lt. Lewis’ missing Chevrolet which at the 
time contained D.C. Dealer’s tags. When interrogated at 
the scene of arrest as to the ownership of the car, appellant 
stated it belonged to ‘‘a friend of his, and he was supposed 
to meet a man there at 9:00 with the car’’. (J.A. 26-27.) 
Lieutenant Williams further testified, without objection, 
that after arriving at Police Headquarters appellant gave 
the following additional inconsistent statements (J.A. 27): 


‘*He stated he was supposed to meet a man from New 
York at this garage on 13th Street where he had had 
the car stored. Then later changed his story and said 
he was repossessing the car for a man.’’ 


On cross-examination appellant elicited that Lieutenant 
Williams had received a report that the marine’s car had 
been removed from the place where parked and further in- 
vestigation revealed that appellant ‘‘drove it away’’ (J.A. 
27). Subsequently, the following transpired upon cross- 
examination (J.A. 28). 


““Q. You stated, among other things, that Evans told 
you that he had repossessed the car; is that correct? 
A. That is right.’’ (Italics supplied.) 


Joseph L. Joyner, Jr., a friend of appellant’s (J.A. 25), 
testified that on the 26th of February, appellant picked him 
up after 5:00 p.m. in the latter’s 49 Pontiac and drove to 
A.C. Motors on Florida Avenue, Northeast. Upon finding 
Cabral had not arrived, they drove to a garage on 12th 
Place, Northwest, after parking his car on 12th Street. 
Appellant entered the garage and changed the tags on the 
Chevrolet from Maryland tags to D. C. Dealer’s tags. 
Appellant then drove the Chevrolet and parked on Fourth 
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Street before going around the corner to A. C. Motors 
where he met and conversed with Cabral. Meanwhile, ap- 
pellant told Joyner he was ‘‘keeping”’ the car for a fellow. 
Thereafter, the three men went to the vicinity of the car, 
and in about five minutes the arrest occurred (J.A. 21-24). 


On cross-examination appellant re-established that appel- 
lant told Joyner ‘‘that he was keeping this car for a fellow’’ 
(J.A. 24). Upon a conclusion of the Government’s case 
appellant’s motion for judgment of acquittal and to require 
the Government to elect were denied. 


Appellant’s sole defense—introduced through George 
Withers and appellant—was that he had ‘‘repossessed”’ 
the car with the help of George Withers (J.A. 3435, 41). 
More specifically appellant testified, inter alia, that Cabral 
‘‘vave information’’ to repossess the ear (J.A. 40); that 
in the process of transporting the car they removed the 
North Carolina tags and ‘‘switched’’ to D.C. Dealer’s tags, 
later to Maryland Dealer’s tags before driving the car to 
a private garage for storage, and back to D. C. Dealer’s 
tags on the day of his arrest (J.A. 46-48), and that Cabral 
told him to store the car in a rented garage before turning 
it over to the ‘‘finance company’’ in order to ‘‘boost the 
price’’ (J.A. 43, 47). 


The prosecutor sought to impeach appellant’s credibility 
(J.A. 44) by confronting him with statements given the 
police between arrest and arraignment and with excerpts 
of his testimony from his previous trial. Although a state- 
ment, admittedly signed by appellant, was marked for 
identification, it was not introduced into evidence (J.A. 
45, 55). 

In an attempt to impeach apnellant’s testimony that 
Cabral asked appellant to repossess the car, the following 
ensued (J.A. 45-46) : 


‘*Q. Now, isn’t it a fact, Mr. Evans, that you told the 
police as follows: ‘When I met George Washington 
Withers at the Northeast Market at 5th and Florida 
Avenue Northeast, Withers told me that he had orders 
to repossess a 1955 Chevrolet convertible with North 
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Carolina tags, which was parked in Anacostia?’ A. 1950 
: Chevrolet? 
: Q. Isn’t it a fact, and I will repeat the question, Mr. 

. Evans, that you told the police: ‘When I met George 
Washington Withers at the Northeast Market at 5th 
and Florida Avenue Northeast, Withers told me that 
he had orders to repossess a 1955 Chevrolet convertible 
with North Carolina tags’? A. I don’t remember. 
Q. I should like to show you again this statement and 
call your attention to that first paragraph, to refresh 
your recollection as to what you told the police. Does 
that refresh your recollection, Mr. Evans? A. No.’’ 
(Italics supplied.) 


In a subsequent attempt to impeach appellant’s testi- 
mony that D. C. and Maryland Dealer’s tags were placed 
on the car, the following developed (J.A. 46-47) : 


“‘Q. Didn’t you in fact, Mr. Evans, tell the police this: 
‘He then got out of the car and took his equipment, 
three jumper wires, a screwdriver with a hook on the 
blade, one Maryland tag which he took from under the 
seat, a hammer and a pair of gloves’? Now, sir, did 
you in fact say that? A.I said tags. I never said 
which kind of tags. 

Q. Maryland tags A. No. 

Q. You did not say Maryland tags? A. No. 

Q. I should like to show you this statement again and 
ask you to read it and see if it refreshes your recollec- 
tion. A. No. 

Q. There were no Maryland tags on the car? A. No 
Maryland tags on it.. D. C. [tags]. 
The Courr: What did he say, that he did not say that? 


By Mr. Asman: 


Q. Did you say this or did you not? A. I did not. 
(Italies supplied.) 


Thereafter, in an attempt to impeach appellant’s testi- 
mony that Cabral had told appellant to rent the garage and 
paid money therefor, the following transpired (J.A. 47): 
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‘*Q. Now, sir, I ask you whether in fact you didn’t tell 
the police this: ‘At this time Withers told me to rent 
a garage and put the 1955 Chevrolet in it and keep it 
for about three weeks and we could get more money out 
of the finance company for it.’ Isn’t it a fact that you 
told the police that? A. No.’’ (Italics supplied.) 


Subsequently, appellant’s testimony was impeached by 
his admitted testimony from the previous trial, inconsistent 
in itself (J.A. 48), with respect to having ‘‘switched’’ tags 
twice, and in using Maryland tags in one of the ‘‘switches’’ 
(J.A. 47-48). However, confronted with another segment of 
the record from his prior trial to the effect that the dealer’s 
tags were procured by him from a ‘‘wreck’’ which he had 
purchased, appellant stated he did not remember the testi- 
mony (J.A. 49). 

Finally, appellant disputed Cabral’s testimony that no 
errangements for repossessing the car had been made with 
appellant. He then concluded his case with the admission 
cf a 1948 conviction of assault with a dangerous weapon 


(J.A. 49), and failed to renew his motion for judgment 
of acquittal (J.A. 50). 

The court instructed upon the essentials of law, and upon 
appellant’s requests, instructed as follows (J.A. 55): 


“It seems appropriate to mention to the jury that what 
was marked as Government’s Exhibit 1 for identifica- 
tion, being a paper bearing the signature of George W. 
Withers; and what has been marked as Government’s 
Exhibit No. 2 for identification, bearing the signature 
of this defendant Wilbert G. Evans, were used by 
counsel in examination of these witnesses. The papers 
were not offered in evidence. So the jury will not 
have the opportunity of seeing them. Furthermore, in 
the course of the examination of one or more witnesses, 
counsel read from a transcript of evidence taken in an- 
other proceeding. That has not been offered in evi- 
dence. So the jury will not call for these papers.’’ 
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SUMMARY OF ARGUMENT 


Appellant’s contention that the method of cross-examina- 
tion employed to impeach his credibility—from a prior in- 
consistent statement allegedly obtained during ‘‘unneces- 
sary delay’’ in arraignment—constitutes reversible error is 
contrary to law and facts. The law does not grant appel- 
lant the security of a defense grounded in perjury, with 
the assurance that he cannot be confronted with a prior in- 
consistent statement when he has opened the door. Appel- 
lant’s failure to object to direct testimony concerning his 
extra-judicial statements and his cross-examining the offi- 
cer with respect to another aspect precludes objection to 
cross-examination thereon. Appellant cannot complain of 
the officer’s direct and cross-examination on appeal. Ipso 
facto, he cannot complain of the cross-examination con- 
dueted by the prosecutor. No constitutional or substantial 
rights of appellant were violated. In any event, since the 
record reflects that appellant’s credibility was attacked by 
two superior methods of impeachment, in addition to that 


complained of, and the evidence is sufficient to sustain the 
conviction, there is no reason to reverse the judgment of 
the jury. 


STATUTE INVOLVED 


22 D.C.C. § 2204—Unauthorized use of vehicles. 


‘Any person who, without the consent of the owner, 
shall take, use, operate, or remove, or cause to be taken, 
used, operated, or removed from a garage, stable, or 
other building, or from any place or locality on a public 
or private highway, park, parkway, street, lot, field, in- 
closure, or space, an automobile or motor vehicle, and 
operate or drive or cause the same to be operated or 
driven for his own profit, use or purpose shall be 
punished by a fine not exceeding one thousand dollars 
or imprisonment not exceeding five years, or both such 
fine and imprisonment. 
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ARGUMENT 


Cross-examination of Appellant Was Proper 


In his sole point on appeal, appellant contends, in effect, 
that his cross-examination from a signed extrajudicial 
statement *—given police allegedly during an ‘‘unneces- 
sary delay’’ following his arrest—which had been marked 
for identification but not introduced into evidence, con- 
stitutes reversible error. For support of his position appel- 
lant relies, inter alia, upon Mallory v. United States* and 
Starr v. United States5 A study of the record, particularly 
in light of pertinent law, reveals no error. 

In pertinent part, appellant had testified on direct exam- 
ination as follows: 1) that he had received information to 
‘‘repossess’’ the car from ‘‘ Johnny Cabral’’; 2) that the 
North Carolina tags found on the car were switched at 
‘“‘Simmons Road”’ after the car, aided by a push from 
appellant, was driven from the scene by Withers who 
‘‘unlocked the vent window’’ and found the ‘‘ignition was 
on’’; and 3) that the car was stored in a garage in order to 
‘‘booster’”’ the price to an alleged finance company (J.A. 
42, 43, 23). On cross-examination, prior to attempted im- 
peachment, appellant reiterated his position as to points one 
and two (J.A. 44, 46). Later during his cross-examination 
appellant added with respect to point three, that ‘‘ Johnny 
Cabral’’ suggested that appellant rent a garage in which to 
store the car (J.A. 47). 

With the case in this posture, the prosecutor was permit- 
ted, over objection, to cross-examine appellant concerning 
prior inconsistent allegations for the purpose of impeaching 
his credibility (J.A. 44). The method employed was to read 
a quotation from a statement given the police and ask appel- 
lant if he had not made the statement. Thus, in this fashion 


3 Although appellant terms the statement as an “exculpatory con- 
fession” and “confession” (Br. 6), the record does not substantiate 
the conclusion (J.A. 45-47). 

4354 U.S. 449 (1957). 

*—— U.S. App. D.C. —, — F.2d — (No. 13,865 decided February 
12, 1958). Since the decision in Starr, this Court sitting en banc 
ordered a rehearing en banc. 
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the prosecutor asked appellant, with regard to point one, 
if he had not told the police that George Withers informed 
appellant that Withers had orders to repossess the car. 
Appellant responded that he did not remember and that 
the statement did not refresh his recollection (J.A. 46). 

With respect to point number two, the cross-examination 
of appellant proceeded thusly (J.A. 46-47) : 


**Q. Didn’t you in fact, Mr. Evans, tell the police this: 
‘He then got out of the car and took his equipment, 
three jumper wires, a screwdriver with a hook on the 
blade, one Maryland tag which he took from under the 
seat, a hammer and a pair of gloves’? Now, sir, did 
you in fact say that? A. I said tags. I never said 
which kind of tags. 

Q. Maryland tags? <A. No. 

Q. You did not say Maryland tags? A. No. 

Q. I should like to show you this statement again and 
ask you to read it and see if it refreshes your recol- 
lection. <A. No. 

Q. There were no Maryland tags on the car? A. No 
Maryland tags on it. D.C. [tags]. 


Tue Court: What did he say, that he did not say that? 


By Mr. Asman: 


Q. Did you say this or did you not? A. I did not. 
(Italics supplied.) 


With respect to point number three, the prosecutor asked 
appellant whether he had not told the police that Withers 
had told appellant to rent a garage in which to store the car. 
Appellant again answered in the negative (J.A. 47). 

The law is well established that cross-examination of 
appellant under the foregoing circumstances—albeit from 
an extrajudicial statement allegedly inadmissible in evid- 
ence—is proper. Walder v. United States, 347 U.S. 62 
(1954). During his trial in 1952, Walder had denied on 
direct and cross-examination that he had ever possessed 
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narcotics. The prosecutor was permitted to interrogate the 
defendant over objection, concerning the seizure from his 
home, while in his presence, of a grain of heroin in 1950, 
although the heroin had been suppressed because of an 
illegal search and seizure and the 1950 case dismissed. 
Moreover, the prosecutor was permitted to introduce re- 
buttal testimony through the officers who conducted the 
illegal search and seizure. In sustaining the method of 
cross-examination and rebuttal evidence to attack the de- 
fendant’s credibility, the Supreme Court distinguished 
Weeks v. United States, 232 U.S. 383 (1914), and declared 
(347 U.S. at 65): 


‘‘Tt is one thing to say that the Government cannot 
make an affirmative use of evidence unlawfully ob- 
tained. It is quite another to say that the defendant 
ean turn the illegal method by which evidence in the 
Government’s possession was obtained to his own ad- 
vantage, and provide himself with a shield against con- 
tradiction of his untruths. Such an extension of the 
Weeks doctrine would be a perversion of the Fourth 
Amendment.’’ 


Subsequently, the Court noted the constitutionally protected 
rights of a defendant in being ‘‘free to deny all the ele- 
ments of the case against him without thereby giving leave 
to the Government to introduce by way of rebuttal, evi- 
dence illegally secured by it, and therefore not available for 
its case in brief’’. Immediately thereafter, the Court im- 
posed the following limitation, 347 U.S. at 65: 


‘‘Beyond that however, there is hardly justification for 
letting the defendant affirmatively resort to perjurious 
testimony in reliance on the Government’s disability to 
challenge his credibility.’ * 


3 Cf. Michelson v. United States, 335 U.S. 469, 479: “The price 
a defendant must pay for attempting to prove his good name is 
to throw open the entire subject which the law had kept closed 
for his benefit and to make himself vulnerable where the law 
otherwise shields him’”’. 














11 


The reasoning in Walder is even more appropriate here, 
for the statement of appellant was allegedly procured in 
violation of a procedural rule, rather than a constitutional 
right. Moreover, appellant’s credibility was attacked only 
by cross-examination, as distinguished from the additional 
rebuttal in Walder. If the method employed to impeach 
Walder was proper, the mere cross-examination in the 
instant case could not be erroneous. 

A second reason why appellant’s contention is not 
meritorious lies in the fact that appellant failed to object 
during the direct examination of Lieutenant Williams, who 
revealed that appellant had given the police three inconsist- 
ent, although exculpatory, statements (J.A. 27). That ap- 
pellant’s failure to object was intentional is clear from his 
cross-examination of Lieutenant Williams (J.A. 28) : 


‘*Q. You stated, among other things, that Evans told 
you that he had repossessed the car; is that correct? 
A. That is right.’’ 

Q. Did you discuss with him from whom he repossessed 
the car? 


Mr. AsMan: Object. 

The Court: You mean with the defendant? 

Mr. Witiiams: Yes. 

The Courr: You may answer. 

The Witness: He told me that Withers knew who re- 
possessed the car.’’ (Italics supplied). 


Thus, the apparent reason for his failure to object is 
because appellant intended to rely upon the last of his state- 
ments to buttress his contemplated defense of authorized 
“‘repossession’’, although fully cognizant of additional 
statements by appellant. Under such circumstances appel- 
lant could not complain even if his extrajudicial statement 
were actually admitted into evidence. Perry v. United 
States, —— U.S. App. ——, —— F.2d ——, (No. 14,058, 
decided December 12, 1957) ; Lawson v. United States, —— 
U.S. App. D.C. ——, 248 F.2d 654 (1957). See also, Cecil 
v. United States, —— U.S. App. D.C. ——, —— F.2d —— 
(No. 13,812, decided February 28, 1958). 





IZ 


Ergo, appellant cannot complain of his cross-examination 
when his own counsel deliberately left the door open by 
failing to object to the officer’s direct testimony, and by 
questioning the officer on cross-examination with respect 
to the aspects of the extrajudicial statement appellant de- 
sired in evidence (J.A. 27, 28, 29). Cf. Walder v. Umted 
States, supra. 

Thus, assuming, while denying, that appellant’s state- 
ment was improperly introduced into evidence upon his 
cross-examination,® prejudicial error does not exist. What 
this Court held about three decades ago in Howard v. 
United States,’ wherein cross-examination of the defend- 
ant for the purpose of impeachment was under circum- 
stances similar to the instant case, is also dispositive of 
appellant’s contention. There the Court said, 26 F.2d at 
551; 


‘‘The defendant, by making himself a witness, revoked 
his constitutional privilege, and was liable to be cross- 
examined with the same latitude as would be exercised 
in the case of an ordinary witness. Fitzpatrick v. 
United States, 178 U.S. 304... ; Ellis v. District of 
Columbia, 45 App. D.C. 388. The fact, if it be a fact, 
that counsel used the written statement in framing his 
questions, is not material. Moreover, the police officers 
already had testified, without objection, to the state- 
ments made by appellant.’’ 


Finally, it should be noted that appellant’s contention of 
reversible error overlooks the fact that his credibility was 
attacked by two superior methods of impeachment—admis- 
sion of prior inconsistent testimony under oath (J.A. 48) 


® The prejudicial effect of improper questions asked a defendant 
“must be determined by the answers, not by the questions.” Ross 
v. United States, 93 F. 2d 950 (7th Cir. 1937). This appellant did 
not answer the questions propounded in the affirmative. And the 
court instructed the jury that the statement was not in evidence 
(J.A. 55), an instruction more favorable than appellant was en- 
titled to, without further explanations. 

758 App. D.C. 179, 26 F.2d 551 (1928). 
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and admission of prior conviction of a felony (J.A. 49). 


: Certainly, under such circumstances, the cross-examination 
here complained of could not have had a greater or material 
‘3 effect upon the question of appellant’s credibility. 


The direct evidence produced by the Government was 
sufficient to sustain a conviction of grand larceny, 22 D.C.C. 
§ 2201. The jury convicted appellant of the lesser crime in 
the indictment—unauthorized use of a vehicle—22 D.C.C. 
§ 2204. There is no reason to disturb its verdict. 


CONCLUSION 


Wherefore, it is respectfully submitted that the judgment 
of the District Court be affirmed. 


OLIver GascH, 
Umited States Attorney. 
Cag W. BELcHer, 
Rosert J. ASMAN, JR., 
Harry T. ALEXANDER, 
Assistant United States Attorneys. 
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